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ABSTRACT 

 

The debate on the ‘democratic deficit’ of the European Union is omnipresent at times when rapid inter-

governmental and insufficiently legitimised policy decisions are taken in order to resolve the effects of 

the current Eurozone crisis. Taking a deliberative perspective on the question whether the EU actually 

suffers a ‘democratic deficit’, this paper develops an analytical framework based on the normative cor-

nerstones of deliberative theory. Contrary to previous work, it is argued that the EU and usual nation 

states are not simply comparable as concerns their democratic structure, but that the level of compari-

son has to be adequately lifted to the more abstract level of a political system. Therefore, this paper 

chooses a systemic approach and incorporates the special features of the EU’s sui generis character in its 

investigation. By thoroughly carving out the core assumptions from deliberative theory and identifying 

the minimal or necessary conditions of the concept of democracy proposed by deliberative theory, i.e. 

Deliberative Democracy, this investigation provides a theoretically deduced analytical framework which 

is apt to give an answer to the guiding question whether the EU (or any political system) suffers a ‘dem-

ocratic deficit’. By way of illustration, the identified conditions are applied to the economic governance 

structure of the EU that evolved in the course of the Eurozone crisis in order to demonstrate the frame-

work’s applicability. It is found that the demanding circular process of self-legislation proposed by delib-

erative theory is interrupted at several points and that the EU, in its current architecture, does suffer a 

‘deliberative deficit’. 

 

 

I. Introduction 
 

Today’s nature of the European Union (EU) as entity sui generis1 displays a fascinating, but, at 

the same time, highly demanding research subject. While European integration proceeds constantly – 

now no longer only at the economic dimension, but also at the political dimension – and more and 

more rights are transferred to a supranational level of governance, the EU has to see itself confronted 

with the accusation of lagging behind as regards the expansion and development of democratic values 

and principles. The multifaceted democratic flaws that are brought forward by scholars, politicians 

and citizens alike add up to the broader debate on whether the EU suffers a so called ‘democratic def-

icit’.  

This debate necessarily reflects considerations on the fundamental nature of democracy as such 

(cf. Jensen, 2009) and thus explains why the question of whether the EU meets (however defined) 

democratic standards is so hotly debated. Definitions of democracy reach from substantive to proce-

dural, from input- to output-oriented, from broad to narrow, from normative to empirical concep-

tualisations. This is obviously mirrored in the manifold definitions and localisations of the ‘democrat-

ic deficit’ of the EU. Whereas some scholars see the EU’s most severe problems of legitimacy in the 

                                                        
1 The labelling of the EU as entity sui generis is not uncontested. For an opposite view, see for example, Sbragia (1992). 
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persistently weak role of the European Parliament (EP), others criticise the (nationally) fragmented 

party structure, the missing opportunity to directly elect the President of the European Commission 

or the absence of a European public sphere (including, for example, a European media) (cf. Grimm, 

2014). 

Although it might not be possible to narrow down the phenomenon of democracy (and conse-

quently the definition of the ‘democratic deficit’) to one universally accepted conception, the coex-

istence and mixing of multiple definitions urges for a targeted investigation that thoroughly carves 

out the theoretical standards of the respective theory of democracy and applies them. Since previous 

literature shows rather severe inadequacies with regard to this endeavour, European Union research 

is in desperate need of a well defined concept of democracy that is able to grasp the EU in its genuine 

design of supranational governance and accounts for all its peculiarities compared to international 

organisations or ‘usual’ nation states. 

 

Apart from the scientific relevance of the issue, it goes without saying that, at the same time, it 

is of crucial importance to the European peoples themselves. As EU legislation permeates more and 

more the societal spheres of the EU, they are ever more directly affected by the decisions that are 

met at that supranational level of governance. Most notably, survey data shows that the European cit-

izens’ image as well as future expectations of the EU and their trust in the organisation have contin-

ued a downward trend since the eruption of the Eurozone crisis in 2009 (Eurobarometer, 2014). Es-

pecially the Euro-rescuing politics conducted by the so called Troika (composed of European Com-

mission, International Monetary Fund (IMF) and European Central Bank (ECB)) as well as the Euro 

group were preponderantly regarded as highly undemocratic (cf. Scharpf, 2014a). This is because, on 

the one hand, these institutions are considered to possess the least democratic control by their con-

stituency or other European institutions, but which, on the other hand, dominantly shaped and de-

termined the measures to be taken concerning the rescue of indebted banks and later even Member 

States (MS). Besides, in the course of the crisis, more and more rescue measures (such as the Europe-

an Fiscal Compact and the European Stability Mechanism) were established outside the ‘constitution-

al’ framework of the EU, i.e. the Treaties, on a mere intergovernmental level of governance (cf. 

Bickerton et al., 2014). These developments substantially challenge the EU’s legitimacy as well as 

future European integration. As concerns for example the objective of the European Commission to 

create a ‘deep and genuine Economic and Monetary Union (EMU)’ in order to prevent a recurrence 

of the crisis, further supranationalisation will give rise to the question of how to realise the transfer of 

rights from MS to the EU without losing track of the legitimacy of the decision-making procedures 

and the approval of the citizens (European Commission, 2012). 



 

In the present paper, it is presupposed that only with a normatively well-founded approach 

which is equally empirically applicable to the case(s) of interest it will be possible to have a construc-

tive debate on whether the EU suffers a ‘democratic deficit’ or not. Since existing theories of democ-

racy and their respective measurement instruments do not succeed in doing so, this paper sets out to 

develop a new perspective on democracy in the EU. I argue that it is through the lenses of delibera-

tive theory2 the EU can most fruitfully be investigated with regard to its democratic character. As 

shall be clarified later, deliberative theory can be considered to have certain advantages over other 

theories of democracy, i.e. for example its stringent focus on procedures rather than on the output 

and, correspondingly, its flexibility and adaptability. Thus, it seems promising to take a deliberative 

perspective on democracy in the EU and generate a corresponding set of variables capturing the core 

idea of the concept of Deliberative Democracy. Thereby, the question whether the EU suffers a 

‘democratic deficit’ can be reconsidered from an innovative and fresh point of view and can be re-

formulated as follows ‘Does the EU suffer a ‘deliberative deficit’?’. In this way, the gridlocked debate 

might be fuelled once again and provide new and valuable insights, essential for future research as 

well as actual reforms regarding democratic standards in the EU.  

Accordingly, this paper attempts to give an answer to the broader question of the EU’s demo-

cratic quality and the question whether the EU suffers a ‘democratic deficit’ from the theoretical per-

spective of deliberative theory – which is, as a matter of course, only one possible approach to the is-

sue at hand. 

 

II. Outline 
 

This paper is divided into seven sections. After the introduction (section I) and this short over-

view (section II), section III discusses two major strands of research, which, on the one hand, deal 

with the question whether the EU suffers a ‘democratic deficit’ and, on the other hand, apply delib-

erative theory to the EU. Based on the findings of the literature review, section IV specifies the re-

search question and states the aim of this thesis. Section V subsequently intends to substantiate the 

concept of Deliberative Democracy. To this end, it, first, presents some preliminary considerations 

concerning the normative grounding of a notion of democracy, justifies the choice of deliberative 

theory for this present investigation and discusses the special features of the EU as a political system. 

                                                        
2 In this paper, the terms ‘deliberative theory’ and ‘discourse theory of law and democracy’ (which is the Habermasian term 
used in his work Between Facts and Norms) will be treated as synonymous expressions. ‘Deliberative Democracy’ then, rather 
points towards the underlying concept of the theory. 
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Second, deducting necessary conditions from deliberative theory, it identifies the core variables con-

stituting the concept of Deliberative Democracy. Section VI investigates whether the case of interest, 

i.e. the EU meets the democratic standards distilled from the theory. By way of illustration, it exam-

ines whether the rescue policies adopted in the course of the Eurozone crisis erupting in the end of 

2009 and the evolving economic governance structure live up to the democratic standards set by de-

liberative theory. Finally, section VII draws a short conclusion and discusses potential future re-

search. 

III. Previous Research 
 

The motivation to reconsider the debate on the ‘democratic deficit’ from a perspective of delib-

erative theory presupposes two important considerations. First, it challenges existing literature on 

the EU’s ‘democratic deficit’ as it refrains from applied concepts of democracy; second, notwith-

standing the acknowledgement of the great value of existing approaches applying deliberative theory 

to the EU, it questions the employed scope. Accordingly, this section on previous research has two 

foci. On the one hand, it will discuss the literature that evolved around the debate on the EU’s 

‘democratic deficit’ in general, on the other hand, it will take a closer look at the efforts trying to 

connect the theory of deliberative theory to the EU in order to explore its deliberative character.3  

 

A. Research on the ‘democratic deficit’: In search of the nature of democracy 

 
The discussion of literature on the ‘democratic deficit’ of the EU follows a procedural, rather 

than a substantial logic, i.e. it aims at reproducing the method or procedure through which scholars 

arrive at a certain definition of the ‘democratic deficit’. It therefore does not explicitly focus on the 

scholars’ localisation of the problems the EU suffers from (e.g., among the most prominent, the 

weak position of the European Parliament), but on the underlying assumptions and arguments. In 

this sense, loopholes of respective literature can be identified on three different levels. Either the ap-

proaches demonstrate (1) conceptual flaws choosing an inappropriate point of departure for their theo-

retical reasoning (usually the unit of analysis of a nation state); they suffer (2) theoretical deficiencies in 

the sense that they choose a theory of democracy as the basis of their arguments that is too minimalist 

and output-oriented or they do not thoroughly and comprehensively deduct their arguments from a 

theory of democracy at all; or the approaches struggle with (3) the challenge of empirical explication, i.e. 

                                                        
3 It goes without saying that the question on the EU’s democratic deficit closely relates to the concept of legitimacy (see also 
Jensen, 2009). Accordingly, in the course of this investigation, it will often be referred to aspects of legitimacy utilising the 
definitions of input- and output-legitimacy introduced by Scharpf (1999). 



in simple terms, the applicability of the theory. Obviously, these three types of deficiencies are not 

mutually exclusive, i.e. the very same approach might show more than one of these shortcomings. 

However, for the sake of better clarity, one contribution shall only be discussed under one section. 

 

(1) Conceptual flaws 

 
Many scholars apply measures of democracy to the EU that originally were generated to meas-

ure this phenomenon at nation state level or they compare the EU to ‘usual’ nation states on the basis 

of different indices of democracy (see Zweifel, 2002; Crum, 2005; but also Crombez, 2003 and Mo-

ravcsik, 2002). These comparative approaches require the assumptions that the EU resembles other 

respective units of analysis at least to a certain extent. Therefore, scholars like Zweifel (2002, p. 

814) presuppose that “the EU resembles federal states such as Germany, Switzerland, Canada, and 

the US in important respects” in order to be able to measure it against the same scales of democracy 

as the states. Also Crum (2005), actually acknowledging problems related to the mere transfer of the 

nation state’s analytical grid to the EU, resigns and seems to accept that “[f]or the moment, however, 

the institutions and the experience of representative [democracy] are what we have to start from, and 

bit by bit it may be possible to draw upon that experience to tailor institutions that are appropriate 

for the European Union” (Crum, 2005, p. 465).  

 Indeed, the EU can certainly be considered to have approached the characteristics of a federal 

state more and more throughout its process of integration that started back in the 1950s. However, 

clear differences, which question the comparability of the above listed units of analysis, remain. One 

of the most important and crucial differences is identified by Habermas (2014). According to him, 

the EU (in contrast to federal nation states) disposes of a supremacy of law, without having the provi-

sion of exercising a monopoly on the use of force and the power to take decisions of last resort. Re-

markably, the right to alter the ‘constitution’, i.e. the Treaties of the EU, still lies in the hands of the 

Member States. This single, but far-reaching and decisive difference in the structure of the EU raises 

serious doubts about the ability to compare the EU to e.g. Germany in terms of democratic legitima-

cy and accountability.4 

As, currently, the EU cannot be defined as a state, but rather as ‘state-like’ (Eriksen & Fossum, 

2002; Grimm, 2015), somewhat in between a federal state and a confederation, these types of ap-

proaches demand too high of requirements from the political system5 of the EU. Consequently, in 

the application of these approaches, the EU usually falls short of the necessary conditions of a democ-

                                                        
4 For a more detailed reflection on the special features of the EU (compared to national states), see section V. 
5 Whether the EU can be classified as a political system has also been hotly debated. See, for example, Hix &Høyland (1999). 
For the explicit definition of the concept used in this paper, see further below. 
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racy and cannot live up to the high expectations.6 Consequently, the different concepts of democracy 

are ‘stretched’ (see Sartori, 1970) and applied to cases that actually do not belong to the same class of 

units of analysis. Scholars such as Crombez (2003) try to circumvent that problem by using a more 

abstract class of units of analysis. In this sense, the different units are not grouped among the notion 

of ‘state’, but under ‘political system’. However, the different labelling does not bypass the problem 

that the EU can simply not be measured against the same standards of democracy as federal states – 

especially when it comes to the output of its legislative processes and the feedback loop to its constit-

uency (cf. Ismayr, 2008). 

 

To sum up, in ignorance of the peculiarities of the EU and its differences from well researched 

nation states the above discussed approaches show loopholes as concerns the very point of departure 

of their subsequent theoretical reasoning. Especially the work of Zweifel (2002) displays how far 

concepts of democracy are stretched in order to be able to impose existing indices of democracy on 

the EU. These circumstances urgently call for the development of a new set of measurement varia-

bles, which is based on an appropriate footing.7  

 

(2) Theoretical deficiencies 

 
The literature that shall be discussed in this section demonstrates so called theoretical deficien-

cies. Many scholars dealing with the question whether the EU suffers from a ‘democratic deficit’ 

acknowledge the critique which has been outlined in the preceding subsection and try to include it 

into their theoretical frameworks. Accordingly, the critique that will be brought forward against 

these approaches shifts its focus from the conceptual basis of a theoretical framework to the frame-

work itself. Although most of the literature that shall be discussed here dissociates itself from nation 

state yardsticks (except from Moravcsik, 2002 and Crombez, 2003) and the – at this time often uti-

lised – nation state based ‘parliamentary model of democracy’, it still shows severe shortcomings 

with regard to the assumptions derived from the respective democratic frameworks. Two groups can 

be identified: First, the famous output-oriented, democratically rather minimalist approaches by Ma-

jone (1998) and Moravcsik (2002), who do not see a ‘democratic deficit’ of the EU (cf. also Crom-

                                                        
6 Zweifel (2002), however, concludes that the EU does not suffer from a ‘democratic deficit’. The different conclusions 
made by the scholars can be explained by their different perspectives: Whereas Zweifel (2002) (empirically) sees no differ-
ence between the EU (which, in his view, does not suffer a ‘democratic deficit’) and a federal nation state, Crum (2005) and 
others assert that the EU should be judged by the same yardsticks as nations states, as it is normatively desirable that the EU 
resembles a federal state. Hence, one could argue that they only implicitly assume a similarity of the units of analysis. 
7 It has to be mentioned that, hypothetically, it cannot be ruled out that the normatively grounded variables that are to be 
identified do actually resemble nation state yardsticks. However, what is criticised here is the imprudent course of action of 
many scholars simply equating the EU with a nation state. 



bez, 2003); second, approaches that recognise the ‘democratic deficit’ as a severe problem and sug-

gest to overcome it by further EU integration (Føllesdal & Hix, 2006). 

 

Concerning the first group, both Majone (1998) and Moravcsik (2002) take a very minimalist 

point of view on democracy in the EU. In this sense, Moravcsik (2002), in line with his Liberal Inter-

governmentalist reasoning, naturally has rather limited expectations from the EU as a supranational 

level of governance. In his view, the EU, on which responsibilities have been transferred by the 

Member States throughout the integration process, has been instructed to carry out respective func-

tions, but is still largely constrained by the MS themselves – which protects the EU at least in some 

respects from sliding into a ‘democratic deficit’. Moravcsik argues that “judged by the practices [em-

phasis added] of existing nation-states8 and in the context of a multi-level system, there is little evi-

dence that the EU suffers from a fundamental democratic deficit” (Moravcsik, 2002, p. 621). Moreo-

ver, he points out that the policy output of the EU is quite close to the median voter’s preferences 

(Jensen, 2009). As Moravcsik (2002) does not account for any ‘independent’ developments at EU 

level that were not intended by the Member States (often referred to as spill-overs), he solely looks at 

the EU as an instrument used by the MS to execute certain functions (that, in his view, are mostly 

carried out efficiently and satisfyingly) and totally neglects any legitimacy problems that might result 

from democratically deficient input factors. 

 

A similar, but even more output-oriented approach to EU governance is taken up by G. Majone 

(1998; 2002) – with the great difference that he dissociates himself from the idea of placing the EU, 

which he sees as a ‘mixed polity’ (between a parliamentary and a separation-of-powers system), on 

the same footing as nation states. Majone (1998, p. 27) felicitously notes that “there is no reason at 

all that the political and constitutional arrangements of the future will mirror the institutional archi-

tecture of the nation-state”; meaning that it is not altogether clear which strand of research – inter-

governmentalist or supranationalist9 – will prevail in the debate on the EU’s telos. Once again, that 

argument points towards the necessity to detach the question of a ‘democratic deficit’ in the EU from 

the concept of the state and to generate a set of variables of democratic governance that adequately 

accounts for the sui generis character of the EU.10  

Coming back to his analytical approach of EU governance, Majone (2002) argues that the EU 

should be seen as a ‘regulatory state’ that is functionally differentiated and delegates powers to non-

                                                        
8 The fact that Moravcsik (2002) also judges the EU against nation state yardsticks can be explained against the background of 
his general understanding of the European integration process and the decisive and dominant role of the Member States. 
9 Here, the theory of EU integration of Supranationalism does not only refer to the theory introduced by Sandholtz & Stone 
(1998), but also to its predecessor by Haas (1964). 
10 In how far it will be possible to detach the issue from the general question of the EU’s telos, shall be discussed later. 
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majoritarian, autonomous regulatory institutions. Although he also mentions some credibility ad-

vantages of a “Union-wide ‘regulatory estate’” (Majone, 2002, p. 336) for the existing European 

structure of governance, Majone (2002) clearly focuses on the efficiency gains of those regulatory 

agencies, i.e. the output of EU decision-making. In contrast to many other scholars, he is not con-

vinced that e.g. the European Parliament’s strengthened political control of the Commission may po-

tentially help to overcome the ‘democratic deficit’, but rather pleads for a ‘de-politicisation’ of the 

European institutions and the transfer of regulatory power to independent public agencies (Majone, 

2002). In his attempt to display the EU as an efficient, functionally differentiated network, Majone 

does not seem to have room for any serious, substantiated considerations on democratic legitimacy – 

especially when it comes to the non-majoritarian regulatory institutions. 

To conclude, in theoretical terms, Majone and Moravcsik share a distinct positivist approach, 

which implies an output-oriented, simplistic, minimalist and one-sided notion of ‘democracy’. As a 

consequence, Majone and Moravcsik completely ignore the two other spheres that are essential in 

generating legitimacy in a democratic system, i.e. input- and throughput-aspects (cf. Schmidt, 

2013).11 Therefore, it is considered that these two approaches do not represent an appropriate start-

ing point for the development of a measurement tool of democracy in the EU. To the author, a more 

encompassing (multivariate explanatory) theory of democracy, such as Deliberative Democracy – 

considering a complex and closed circuit of legitimacy – seems to display a more adequate and suita-

ble approach.12 

 

Scholars of the second group of literature within this section criticise the above discussed ap-

proaches sharply. Føllesdal & Hix (2006) have written a direct reply to Majone and Moravcsik in 

which they try to disprove their arguments and show why the existence of a ‘democratic deficit’ in 

the EU must not be denied. In particular, they argue that democracy is more than “matching the pre-

sent preferences of voters to policy outputs” (Føllesdal & Hix, 2006, p. 556). In their view, the cru-

cial problem of present EU politics is the lack of democratic contestation13 (both concerning the po-

                                                        
11 For Scharpf (2009), the reason why Majone and Moravcsik do not consider the EU to suffer a ‘democratic deficit’ is their 
libertarian (in contrast to the republican view by, for example, Føllesdal and Hix) perspective on democracy. As this libertar-
ian ideal of democracy (i.e. the protection of individual rights, the pluralist openness to policy inputs, consensual decision 
rules, and the effectiveness of its regulatory policies) is already perfectly mirrored in the EU’s current status quo, the two 
authors have no reason to assume that the EU would not live up to its (libertarian) objectives (Scharpf, 2009).  
12 A detailed discussion of this rather normative standpoint will be provided later. 
13 That argument also mirrors Føllesdal’s & Hix’ (2006, p. 547) definition of democracy: “1. institutionally established pro-
cedures that regulate, 2. competition for control over political authority, 3. on the basis of deliberation, 4. where nearly all 
adult citizens are permitted to participate in 5. an electoral mechanism where their expressed preferences over alternative 
candidates determine the outcome, 6. in such ways that the government is responsive to the majority or to as many as possi-
ble.” 



litical leadership and the policy agenda), which might be overcome by the direct election of the Pres-

ident of the European Commission (Føllesdal & Hix, 2006).  

All in all, Føllesdal & Hix (2006) rightly criticise Majone and Moravcsik for their minimal con-

cepts of democracy, but they themselves do not even make the attempt to thoroughly deduct their 

concept and their arguments from a theory of democracy. Instead, they almost arbitrarily choose one 

specific component of well-known concepts of democracy – here, contestation – as the panacea of 

the EU’s ‘democratic deficit’, which is indicative for most of the literature on the ‘democratic defi-

cit’ of the EU.14  

 

Clearly, the contributions by Moravcsik (2002), Majone (1998; 2002) and Føllesdal & Hix 

(2006) point towards several loopholes which are to be avoided in the present investigation. It can 

thus be expected that this work will aim at thoroughly making explicit the single arguments and de-

ducting the cornerstones of deliberative theory as an encompassing theory of democracy. In addition, 

it will provide an analytical framework that lends itself to measure whether the EU falls under the 

concept of Deliberative Democracy or not – it will not present a normative perspective on the best 

democratic set-up for the EU.  

 

(3) The challenge of empirical explication: Demoicracy as a promising ‘third way’? 

 
Third, a rather different approach claims to build up a ‘demo(i)cratic’ (both analytical and nor-

mative) framework for the EU (Nicolaïdis, 2013; 2014). This approach sees itself as a third way be-

tween the ‘intergovernmentalist’ or ‘national civic’ and the ‘supranationalist’ or ‘European demos’ 

strands of literature by acknowledging the existence of multiple demoi within the EU, which are 

simultaneously perceived as citizens and states (Nicolaïdis, 2013, p. 353). The ‘democratic deficit’ is 

re-labelled as ‘Europe’s democratic trilemma’ and consists of 1. ‘transnational democratic interde-

pendence’, 2. ‘national democratic legitimacy’ and 3. ‘local democratic legitimacy’ (Nicolaïdis, 2014, 

pp. 1409). According to Nicolaïdis & Youngs (2014), the trilemma can only be solved, if legitimacy 

is enhanced with regard to all three spheres and tensions between these three requirements are re-

lieved. A stronger empowerment of the citizens is seen as key to this endeavour (Nicolaïdis & 

Youngs, 2014).  

With their clear-cut focus on the EU as an entity sui generis and their simultaneous attempt to 

disregard the broader debate between supranationalists and intergovernmentalists, Nicolaïdis et al. 

                                                        
14 Many other approaches to the ‘democratic deficit’ of the EU can be criticised for the lacking normative grounding of argu-
ments – also scholars, who are discussed in this literature review. However, as criticism on that level would tremendously 
shorten the list of approaches that actually do discuss a theory of democracy and that distil their arguments directly from it, I 
have decided to include all relevant approaches and to offer criticism on a more detailed level. 
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provide a fruitful approach to today’s architecture of the EU. Especially, their multi-level approach 

can be considered promising. However, until now, the approach falls short of providing suggestions 

on how to implement the three legitimacy requirements into practise. However, as the present work 

focuses on the analysis of the current (empirical) status quo of the democratic architecture of the EU, 

it has to build upon a theory that provides the possibility to sufficiently translate the theoretical ar-

guments into empirically observable indicators. 

 

Overall, the above outlined overview of literature reveals the reasons for the arbitrariness and 

fragmentariness of the discussion on the ‘democratic deficit’ of the EU. First, it shows that already at 

the conceptual level, i.e. the point of departure of any further (theoretical) reasoning, some scholars 

ground their works on highly questionable assumptions. As they equate the European Union with any 

modern democratic nation state, they entirely disregard the legal, political and organisational peculi-

arities of the EU. These approaches lead to inappropriate and distorted comparisons. Second, it be-

comes obvious that the missing explicitness of the respective concept of democracy – due to weak 

normative foundations – further adds to the flaws of the current discussion and paves the way for the 

arbitrarily political instrumentalisation of the issue. Third, mere theoretical approaches apparently do 

not lend themselves to serve as the basis for the deduction of necessary conditions of democracy. To 

conclude, the literature review clearly points towards the necessity to execute further research on 

the question whether the EU suffers a ‘democratic deficit’ or not.  

 

As has been indicated above, in order to contribute to the development of this strand of re-

search, the paper sets out to take an innovative perspective on the EU based on deliberative theory, 

which will be capable of overcoming some of the multifaceted deficiencies of previous scholarly con-

tributions. Accordingly, in the following section and second part of the literature review, an over-

view of approaches applying this specific type of theory of democracy to the EU will be given. 

 

B. Research on Deliberative Democracy in the EU: A question of scope 

 
The literature that will be discussed in this section does not necessarily focus on the phenome-

non of the ‘democratic deficit’. It certainly touches upon it – but the following review shall rather 

serve as a broad overview of different motivations that link deliberative theory to the entity of the 

European Union in order to assess its deliberative character. To this end, the literature will be 

grouped by the different ways that are recommended by the scholars to realise this connection. Two 

clusters of research confront each other choosing either a local or (1) micro-level approach to delibera-



tive theory or a global or (2) macro-level approach. A third, although quite different, attempt to em-

phasise the importance of deliberative theory with regard to European Union research depicts the 

theory as an (3) integration theory explaining crucial watersheds of deepening and widening in the EU. 

 

(1) Micro-level approaches: Trying to ‘measure’ deliberation 

 
In the early 2000s, first attempts were made to actually ‘measure’ a core element of (early) Ha-

bermasian deliberative theory, i.e. the quality of discourse derived from the ideal type of the Ideal 

Speech Situation (see, among others, Holzinger, 2001; Steenbergen et al., 2003). The so called ‘De-

liberative Quality Index’ (DQI) by Steenbergen and colleagues has been proven a useful analytical 

tool to investigate the implementation of several aspects of deliberative theory in parliamentary de-

bates and has been developed further throughout the last years. Lord & Tamvaki (2013), for exam-

ple, apply the index to the debates of the European Parliament and thereby try to extend its scope to 

the supranational level. In order to do so properly they make slight modifications to the original In-

dex developed by Steenbergen et al. and add some additional indicators. They also do not just try to 

evaluate the quality of discourse in the EP, but rather also intend to explain variations in the quality 

by testing different contextual factors (e.g. respective decision-making procedures, the background 

of the MEPs, polarisation of the issue at hand, etc.). Doing so, Lord & Tamvaki (2013) provide some 

valuable insights in the deliberative patterns of the EP and furthermore introduce important context 

variables that may guide future research on institutional settings promoting deliberation. 

Another strand of research focuses on the effects deliberative settings can achieve. In quasi-

experimental research designs, called ‘Deliberative Polling’, scholars such as Isernia & Fishkin (2014) 

(see also Fishkin, 2010) try to show the potentials of Deliberative Democracy on the basis of medi-

um-sized, representative groups of citizens. In their EuroPolis project, Isernia & Fishkin (2014) in-

vestigate to what extent a European public sphere is realisable (at least partially) through so called 

mini-publics, i.e. randomly selected citizens who come together to discuss a certain issue that is actu-

ally on the agenda of the EU. In case of the EuroPolis project, the participants discussed climate 

change and immigration policies. They were interviewed before, during and after the experiment on 

items, such as policy preferences, general attitudes, voting intentions and socio-demographic data. 

Hence, the scholars could evaluate in how far the discourse with other participants had an effect on 

their attitudes. These findings finally allowed them to draw conclusions concerning the overall effects 

of deliberative practises on EU level. A more theoretical approach on these mini-publics is taken, for 

example, by Bohman (2012) as well as Mackenzie & Warren (2012). They discuss the potential role 

of mini-publics in the democratic system, especially concerning their representativeness and legiti-
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macy, and thereby give a tentative outlook for the integration of mini-publics in the institutional set-

ting of the EU. 

To conclude, this local perspective definitely provides valuable insights into the empirical poten-

tial of aspects of deliberative theory at EU level. However, investigations of the DQI in the EP or of 

the role of mini-publics do not capture the whole range of theoretical implications of deliberative 

theory. They rather shed light on some single components of it, but are disregarding the system of 

the EU as a whole. Accordingly, the effects on the system caused by the implementation or alteration 

of such deliberative elements as well as the generalisability of these effects are very hard to predict or 

estimate. Thus, these local approaches do not lend themselves for a theory-driven investigation of the 

question if the EU suffers a ‘deliberative deficit’.  

 

(2) Macro-level approaches: Deliberative Systems 

 
The opposite, macro-level, point of view is taken by a group of researchers around Parkinson & 

Mansbridge (2012), who have gathered their ideas about a rather new approach to deliberative theo-

ry in their recently published work ‘Deliberative Systems’. Taking a systemic view, the scholars in-

tend to present an overarching approach expanding the scope of existing literature on deliberative 

theory.15 In this sense, they argue, that their framework is capable of embracing all different kinds of 

‘democratic systems’, ranging from units of analysis like universities to institutions such as the Euro-

pean Parliament. As this extension of the population of potential cases opens up for the possibility to 

investigate the EU as a ‘deliberative system’, a more detailed look will be taken on this approach. 

Parkinson & Mansbridge (2012, pp. 1) suggest “that it is necessary to go beyond the study of in-

dividual institutions and processes to examine their interaction in the system as a whole”. According 

to the idea of a ‘division of labour’ Parkinson & Mansbridge (2012) argue that it is not necessary that 

every single component of the system has to fully live up to the ideal of deliberation. Rather, it may 

well be possible that a non-deliberative element in its interplay with another (deficient or delibera-

tive) element unfolds a deliberative potential in the sense that it corrects other deficient or supports 

other deliberative element in its functions.  

Defining the boundaries (“at least loosely democratic”, Parkinson & Mansbridge, 2012, p. 7) and 

functions (“seeking truth, establishing mutual respect, and generating inclusive, egalitarian decision-

making”, Parkinson & Mansbridge, 2012, p. 22) of such a system, the scholars try to give their 

framework a solid shape. However, in their attempt to extend the size of the population of potential 

cases infinitely, Mansbridge and colleagues lose track of some essential characteristics of a theory. In 

                                                        
15 For further so called middle-range theories, see e.g. Goodin (2005), Fung & Wright (2003) and Thompson (2008). 



particular, their concept of Deliberative Systems loses the capacity of being falsifiable, as it becomes 

unclear which cases do not belong to the population, i.e. which systems may not be labelled ‘delibera-

tive’ in the end. This, of course, poses a huge problem to the application of the approach. After all, it 

might be applicable to, for example, the EU, and it might, as an analytical tool, provide interesting 

insights in its functioning. However, it will not provide any valuable results as regards the classifica-

tion of the EU as a ‘deliberative’ or ‘deliberatively deficient’ system, since these classes are not suffi-

ciently specified.16  

This being said, it can be expected from this paper that it will provide the reader with a thor-

ough specification of the concept of Deliberative Democracy in order to establish an appropriate basis 

for the establishment of distinct and mutually exclusive classes – capturing both deliberative and non-

deliberative cases.  

 

(3) Deliberative Theory as integration theory 

 
An entirely different reading of deliberative theory and application to the level of the EU is in-

troduced by Eriksen & Fossum (2002; 2012). Claiming that neither intergovernmentalist nor neo-

functionalist integration theories can fully explain European integration, the scholars advance an in-

stitutional perspective on deliberative theory which is argued to have the potential to properly under-

stand European integration. To this end, Eriksen & Fossum (2012) suggest three explanatory mecha-

nisms of European democratisation, which certainly mirror core assumptions of deliberative theory: 

first, claims-making, second, justification, and third, learning. By means of these mechanisms the schol-

ars trace back the integration process of the EU. Thereby they frame deliberative theory as an inte-

gration theory and emphasise its explanatory strength and its importance for the development of the 

European Union. Joerges & Neyer (1997), who propose a ‘deliberative supranationalism’, take a 

similar perspective and “believe that some core institutional features of the EC [EU] should be read as 

supranational versions of deliberationist ideals and interpreted with a view to compensating some 

shortcomings of the constitutional nation state” (Joerges & Neyer, 1997, p. 610). 

To put it briefly, these institutional oriented works present an interesting approach to delibera-

tive theory and highlight its relevance for any studies concerning the EU. They furthermore reveal 

valuable insights into the historical construction of core elements of its functioning, such as the Euro-

pean Parliament. Yet, the focus on integration processes and the ‘deliberative’ interpretation of insti-

tution-building in retrospect is rather concerned with the question of why the EU is constructed as it 

                                                        
16 But as the theory is still at an early stage of development, Parkinson & Mansbridge (2012) will probably acknowledge the 
fact that the ladder of abstraction cannot be climbed up and up and will further refine their concept of ‘deliberative systems’. 



 

15 
 

is. However, the focal point of this present contribution as well as the current debate is more on the 

question what the EU is today. May it legitimately be called a Deliberative Democracy? 

 

The foregoing literature review set out to critically discuss the scholarly contributions of two 

strands of research that are of particular interest to this paper. First, it shed light on the ‘democratic 

deficit’ literature and the varieties of different concepts of democracy applied to the EU. Second, it 

outlined the approaches aiming at applying one specific theory of democracy to the EU, i.e. delibera-

tive theory. This literature overview revealed that, on the one hand, the discussion on a potential 

‘democratic deficit’ of the EU lacks coherence and comprehensiveness and is thus in need of a thor-

ough reconsideration. Since it is argued in this paper that this endeavour will most fruitfully be con-

ducted through the lenses of deliberative theory, the contributions aiming at applying this theory to 

the EU were also discussed. This second part of the literature overview revealed, on the other hand, 

that an encompassing measurement tool deduced from deliberative theory, i.e. a thoroughly defined 

concept of Deliberative Democracy, is still underdeveloped (for the EU) and has not yet succeeded in 

defining an appropriate scope of analysis.  

 

IV. Aim 
 

The discussion of existing literature on the EU’s ‘democratic deficit’ and on deliberative theory 

in connection with the EU has provided an encompassing overview of respective research. At the 

same time, given the aforementioned reasons, no approach has so far put forward an appropriate ana-

lytical framework which would be capable of capturing the EU’s democratic potentials and deficien-

cies. As has been illustrated, this has led to a complex, if not confusing, debate about the so called 

‘democratic deficit’, to which “politicians on both sides [i.e. federalists and proponents of a Europe 

of nation states] refer to (…) to justify their cause” (Crombez, 2003, p. 103). Moreover, a successful 

application of the very fruitful deliberative theory has not yet been provided. 

The present paper sets out to address the absence of such an adequate analytical tool and will 

make a first attempt to develop it, arguing that it is deliberative theory that lends itself best to the 

measurement of the EU’s democratic character. Therefore, it first and foremost aims at thoroughly 

specifying the concept of democracy inherent or proposed by deliberative theory, i.e. the concept of 

Deliberative Democracy. To this end, it will deduct the crux or the core assumptions from the theo-



ry and identify its constituent elements in the form of minimal or necessary conditions17. According-

ly, this paper sets out to provide an analytical framework comprising a checklist of indispensable vari-

ables (in the broader sense, similar to a simple index of democracy) that finally allows to conclude 

whether a political system18 (here, the EU) falls under the concept of Deliberative Democracy or not. 

It is assumed that these conditions display categorical or dummy variables, taking either the value 0 

(absent) or 1 (present), and that, in order for a political system to be called a Deliberative Democra-

cy, it has to show 1-values on every minimal condition. 

 

By means of realising the main objective of this paper, i.e. carving out the concept of Delibera-

tive Democracy through the identification of minimal or necessary conditions, it will subsequently be 

possible to conduct an empirical analysis and adequately and comprehensively investigate the EU 

through the lenses of deliberative theory. Accordingly, the paper poses the following question:  

 

“Does the EU suffer a ‘democratic deficit’ measured against the democratic standards set 

by deliberative theory?”   (or more precisely “Does the EU suffer a ‘deliberative deficit’?”) 

 

 

In order to be able to approach this question, the following sub-questions can be formulated: 

 

(1) “What are the special features of the governance structure of the EU (in comparison 

to nation states)?” 

(2) “Why does deliberative theory lend itself well for the investigation of the EU’s politi-

cal system?”  

(3) “Which democratic standards does deliberative theory set?” 

 

However, as answering the question that guides the primary concern of this paper displays an 

endeavour too extensive for this paper, the application of the concept of Deliberative Democracy 

will be conducted spatiotemporally limited. Based on the example of the economic governance struc-

                                                        
17 Mutz (2008), who also criticises the insufficient concept-specification in the context of research on deliberation, speaks of 
the need of these ‘minimal conditions’, too. 
18 As concerns the definition of a political system, this paper will refer to the definition by D. Easton. According to him, a 
political system encompasses “those interactions through which values are authoritatively allocated for a society” (Easton, 
1965, p.21; 1953, pp. 123-148). Hence, at the core of his definition is the generation of legally binding decisions for a geo-
graphically defined territory and a specific group of people. For further considerations regarding this systemic approach, see 
below. It is argued that – as political systems, in connection with adequately and systemically (not state-centred) derived 
democratic standards – the EU and democratic nation states are comparable. Unlike scholars such as Crombez (2003), the 
author will thoroughly distil the necessary conditions of a ‘Deliberative Democracy’ from the respective theory while con-
stantly bearing in mind the intended scope of application (including the EU as a non-nation state). 
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ture that evolved in the course of the sovereign debt crisis in the EU (2009-2015), the paper intends 

to provide a first tentative illustration of the analytical framework’s applicability and reveal the bene-

fits of deliberative theory in the context of an investigation of the EU’s democratic character. In this 

sense, the guiding question of this paper could be specified as follows: 

 

“Does the system of economic governance that evolved in the EU in the context of the Eu-

rozone crisis suffer a ‘democratic deficit’ measured against the democratic standards set 

by deliberative theory?”   

 (or more precisely “Does the system of economic governance that evolved in the EU in the context of the 

Eurozone crisis suffer a ‘deliberative deficit’”?) 

 

Consequently, the outlined attempt explicitly does not wish to construct yet another normative 

framework of how the EU ought to look like and is thus not to be situated among the research of the-

ory-building. As such, it is guided by the idea to touch upon the general debate between supranation-

alists or neo-functionalists and intergovernmentalists as little as possible; i.e. to avoid a dichotomous 

reasoning of more integration (in the sense of transferring more rights to supranational institutions or 

creating new ones) or no further integration (choosing harmonisation and intergovernmental cooper-

ation instead).19 That said, the author will try to remain quite neutral or objective to the overarching 

debate on the telos of the EU. In fact, the paper intends to provide a realistic (in the sense that it sticks 

to the EU’s current architecture and ‘legal status quo’), but normatively grounded analysis of the delib-

erative democratic character of the Union. Therefore, it is rather situated in the field of theory-

application or -testing.  

 

V. Theoretical Foundations  
 

A. Preliminary Considerations 
 

Before the concept of ‘Deliberative Democracy’ will be compiled and the cornerstones of the 

theory will be identified, it is necessary to discuss some preliminary considerations, which will pick 

up potential difficulties or pitfalls related to the approach taken here. First of all, the fundamental 

                                                        
19 Interestingly, some scholars argue that this dichotomy has become blurred in the course of the current crises. Bickerton et 
al. (2014), for example, argue that the policies during the crises are characterised by integration without supranationalisation – 
labelled as New Intergovernmentalism. They find that more fiscal integration is realised by means of more intergovernmen-
talist co-operation (e.g. the establishment of the European Fiscal Compact).   



idea of the present paper, i.e. distilling empirical indicators of democracy from deliberative theory 

and thereby firmly linking theory with social facts, shall be addressed. Furthermore, essential argu-

ments in favour of a deliberative theoretical perspective on the concept of democracy – especially for 

the case of the EU – will be brought forward. Subsequently, the intended application of the concept 

to the specific case of the EU as an entity sui generis has to be discussed. 

 

 (1) The normative grounding of a deliberative notion of democracy  

 
In the course of the debate on a ‘democratic deficit’ of the EU the question might arise why one 

should even attempt to approach a possible solution by means of a normative theory. After all, the 

notion of democracy is far from being a clear and consensually used concept. Besides, as has been in-

dicated before, consensus on this concept by the two main schools of thoughts, namely liberalism and 

republicanism, is not very likely to occur. Several arguments can be brought forward to support the 

view that the debate on the EU’s democratic character ought to be conducted on profound normative 

grounds. As Hüller (2005) puts it, empirical knowledge might well function as an initial impression 

of something being democratic or not. Nevertheless, this empirical knowledge will always be even 

more diverse than any normative claims, because it is usually inductively produced and therefore au-

tomatically limited to a certain population of (already existing) cases. In contrast to that, a norma-

tively well grounded concept of democracy can be considered to be more easy to comprehend or re-

produce than any mere empirical notion of it and thereby certainly help to untangle the debate on the 

‘democratic deficit’ of the EU. In this sense, Abromeit (2004) also strongly advocates to utilise a no-

tion of democracy that is not descriptive.  

Moreover, a normative theory of democracy will be more flexible as regards the future validity 

of the identified variables and its application to ‘new’ or developing cases, which is of great relevance 

to the present study. In specific terms, as the ‘case’ of the EU is developing rapidly, without pursuing 

a thoroughly defined telos, and as the EU, at the moment, neither classifies as a nation state nor as an 

international organisation, this flexibility of normative theories is of course highly appreciated. Sup-

porting this argument, Abromeit (2004) further endorses a notion of democracy that is not institu-

tional, i.e. not being tailored to one specific regime type.  

 

(2) Justifying deliberative theory as a theory of democracy 

 
Given the fact that there does not – yet – exist a theory of democracy that is universally accept-

ed, it seems important to provide at least some arguments which support the choice made in this pa-

per. To this end, deliberative theory will first of all be contrasted with the two major schools of 
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thought in the field of theories of democracy, i.e. the republican and the liberal idea. In this context, 

the superiority of deliberative theory over these two strands of thought – as a mixture of both – will 

be formulated pursuant to Habermas. In a second step, several advantages of deliberative theory 

stemming from its procedural character shall be brought forward.20 

 

To begin with, the liberal ideal centers its argumentation around the individual, which is pro-

tected against the state and other citizens by means of negative rights, whereas the republican ideal 

only acknowledges an encompassing societas civilis, a political community in the Aristotelian sense in 

which individuals first of all claim positive rights (Scharpf, 2009). Furthermore, the democratic will-

formation in the liberal conception can be described as competing individual interests that are aggre-

gated to a (representative) political will, legitimised by means of fair electoral procedures (Haber-

mas, 1994). In the republican ideal, on the contrary, “authority emerges from the citizens’ power 

produced communicatively in the praxis of self-legislation”, so that the idea of the popular sovereign-

ty is maintained throughout the whole process (Habermas, 1994, p. 2). Accordingly, in the liberal 

conception, legitimisation follows a rather output-oriented logic, i.e. the state power is controlled 

against standards of efficiency and regulatory compliance, whilst legitimacy in the republican sense is 

very much dependent on the input of the citizens themselves. 

According to Habermas (1994; 1996), deliberative theory cuts across these two grand schools of 

thought. On the one hand, the public will-formation process takes centre stage and, together with 

the public sphere, constitutes an arena of societal problem perception. On the other hand, the socie-

ty is decentralised in the sense that the idea of the popular sovereignty withdraws from the central 

localisation, which it had been assigned to by the republican conception, and establishes itself in the 

democratic procedures of communication (Habermas, 1996). What is more, the principles of the 

rule of law are essential to deliberative theory, as it is dependent on the institutionalisation of the 

above addressed procedures of communication (Habermas, 1996). Legitimacy is then generated by 

means of a sophisticated interplay of the society, the public sphere and the political system, via which 

the communicative power has to be transformed into administrative power (Habermas, 1996). 

The juxtaposition of the liberal and the republican conception of democracy on the one hand, 

and deliberative theory on the other hand, points towards some advantages of the latter approach – 

especially in the setting of the EU. With regard to the rejection of the liberal conception, it can be 

argued that the EU already seems to meet the liberal standards of democracy21, but, at the same time, 

                                                        
20 For a preeminent summary of the philosophical development of the two schools of thought, liberalism and republicanism, 
see Scharpf (2009). 
21 Hence, in the view of liberal scholars as, for example, Moravcsik (2002), the EU does not suffer from a ‘democratic defi-
cit’. 



the discussion of a ‘democratic deficit’ is omnipresent. This shows that these liberal standards by and 

large do not mirror the demands for democratic governance generated through the EU’s increasing 

powers and impact. Now, in line with e.g. Moravcsik (1998; 2002), one could claim that the EU 

does not pursue the objective to become a supranational, even nation state like and, in the republican 

sense, ‘fully democratic’ entity which surpasses mere economic integration. In this sense, it would be 

unjustified to consider any further (republican) claims of democratic standards, as this would mean 

that we give an answer to the telos question of the EU – which is not intended in this paper. Howev-

er, as the EU is, at this point of time, already much more than a problem-solving, efficiency-granting 

and functional agency (compare, e.g. the ambitious objectives of Europe 2020) and this paper starts 

its reasoning from the very status quo of the EU, the argument can well be formulated that the liberal 

standards of democracy do no longer account for the stage of development of the EU. In fact, there is 

a need for more sophisticated standards of democracy that the EU is to be measured against. 

Turning towards the republican ideal, it is to ask: does the preceding argumentation speak in fa-

vour of a pure republican conception of democracy or would such an approach be too rich in content 

for the current architecture of the EU? Obviously, the current status quo of the EU is far from the re-

publican ideal (Scharpf, 2009). Its basic idea of solidarity and mutual understanding among the citi-

zens and the emphasis on the common good of the polity pose severe challenges for the EU and are 

highly unlikely to develop in the near future. To illustrate, many scholars criticise the lack of a (ho-

mogenous) EU-wide media and public sphere, which, in fact, would build on the above mentioned 

key features of the republican conception of democracy (see Bijsmans & Altides, 2007; Koopmans & 

Erbe, 2004). This example shows that a fully republican democratic framework would demand too 

high requirements from the EU and hence, currently, does not lend itself for an investigation of the 

democratic character of the EU either.  

Certainly, the aforementioned speaks in favour of a mixture of the two grand schools of 

thoughts, as proposed by Jürgen Habermas (1994; 1996).22 Such an approach does not only take into 

consideration the current state of democratic development of the EU – which corresponds rather to 

the liberal conception combined with first republican elements in some areas23 and which will be the 

subject of investigation here – but also accounts for potential future developments. All in all, a mix-

ture of liberal and republican standards might well lend itself as a basis for a measurement instrument 

of the current status of democratic development of the EU. Especially in contrast to the liberal con-

ception, it will provide new and interesting insights (as concerns for example the aspect of input-

                                                        
22 To some extent it might be debatable in how far Habermas succeeds in bringing together the two philosophical strands of 

liberalism and republicanism (for some arguments see, for example, Ottmann (2006)), but by and large this attempt is con-
sidered as having succeeded. 
23 See, e.g. the promotion of public goods in the Common Agricultural Policy or EU Structural Funds.  
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legitimacy24) into questions of where and why higher democratic standards in the EU might be desira-

ble.25     

 

After having emphasised the superiority of deliberative theory over the two grand schools of 

theory of democracy concerning its utilisation for the development of a measurement instrument of 

democracy in the EU, it will now be dealt with the advantages of deliberative theory’s procedural 

character. Contrary to most other theories of democracy, deliberative theory takes a procedural ra-

ther than a substantive perspective on democracy. This methodological difference involves some cru-

cial advantages of deliberative theory over other respective approaches. First and foremost, the pro-

cedural character of deliberative theory implies a certain degree of indefiniteness or flexibility as con-

cerns its principles of democracy. More precisely, its democratic principles can be considered as 

being ‘under constant construction’. As Habermas (1996) puts it, in the process of public will-

formation norms and values are constantly exposed to repeated deliberation and justification “in the 

light of new information and arguments” (Habermas, 1996, p. 178). By way of example, regarding 

(what can be called) classical liberal rights, “the legal code itself remain[s] unsaturated” and has to “be 

interpreted and given concrete shape by a political legislature in response to changing circumstances” 

(Habermas, 1996, p. 125). This being said, deliberative theory defines democracy as a procedure (ra-

ther than an end in itself) and only predefines a minimal set of basic human rights and procedural 

rules (for its proposed form of communication, i.e. deliberation) (Habermas, 1996). Thus, it guaran-

tees the uncertainness of the output of such a process and leaves open the actual content of democracy 

to the ones concerned. 

For this paper, this flexibility constitutes several advantages. First, concerning its flexibility as 

regards time and space, the concrete content of deliberative theory may develop over time and its 

implementation or explication may result in slightly different forms of democracy – depending on 

the (e.g. cultural) context. This can be considered as an advantage for the following investigation in-

asmuch as the unit of analysis, i.e. the EU, itself underlies constant modification both regarding its 

vertical and its horizontal integration (cf. Eriksen & Fossum, 2002): Not only does the EU’s legal 

character change very quickly (not necessarily regarding its primary, but certainly regarding its sec-

ondary law), but also is its telos rather undefined and new MS accede to the EU – a setting which 

questions any approach defining democracy by means of its outcome, rather than its procedures. Alt-

hough this kind of flexibility might not be essential for finding an answer to the specific research 

                                                        
24 According to Scharpf (1999), Schmidt (2013, p. 4) defines input-legitimacy as follows: “(…) input legitimacy refers to the 
participatory quality of the process leading to laws and rules as ensured by the ‘majoritarian’ institutions of electoral repre-
sentation.” 
25 This is not to say that deliberative theory is – normatively – to be considered the best theory of democracy after whose 
implementation the EU ought to strive.   



question posed in the context of this paper – which concerns the investigation of the EU’s democratic 

character at this moment – it is definitely of great importance to the general and long-term validity of 

the broader and actual ambition of this paper, i.e. the development of a set of minimal conditions of 

the democratic character of a political system that might still be applicable in the near future and to 

other cases than the EU itself. 

 Second, it can be assumed that the acceptance of democratic procedures by the ones concerned, 

i.e. the European peoples within the EU, will be much easier to achieve than the acceptance of pre-

defined democratic principles. If, additionally, as proposed by deliberative theory, such procedures 

encompass the involvement and participation of the people in the decision-making processes (see in-

put-legitimacy), the acceptance of the decision outputs the people themselves have been involved in 

can be considered to increase dramatically (Habermas, 1996; Schmidt, 2013). Moreover, it can be 

assumed that the acceptance of democratic procedures (in comparison with substantive principles) is 

favourable for the multinational setting of the EU with a high diversification of (cultural) interests. 

Here, an open and unbiased conception of democracy that is apt to consider and integrate diverging 

perspectives on democracy in its processes will more easily find acceptance than pre-defined princi-

ples of democracy. 

 

All in all, the investigation of the deliberative character of such a constantly changing research 

object is definitely facilitated by the application of a more flexible theory, which is not only apt to 

keep up with the development of time and space, but which is also more likely to be accepted by the 

constituency of the EU. 

 

 

(3) The special features of the EU 

 
As is evident from previous considerations, the EU displays an exceptional, probably even 

unique research subject. In what respects that is the case and in how far this is important for the pre-

sent research project shall be elaborated in this section. 

First and foremost, the following considerations revolve around the argument, which has been 

made in the literature review earlier in this paper, that the EU cannot be considered to constitute a 

nation state – even not a federal state. This mainly derives from the fact (which has been introduced 

before and can be regarded as the defining feature of any state (cf. Jellinek, 1929)) that the EU dis-

poses of a supremacy of law without having the provision of exercising a monopoly on the use of 

force and the power to take decisions of last resort (Habermas, 2014). In this sense, the EU is very 

much dependent on its Member States and its principle of legitimacy can be more adequately de-
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scribed as a sovereignty of states, rather than a sovereignty of the people (Grimm, 2015). Accordingly, 

Scharpf (2009) speaks of a government of governments and a tow-step compliance relationship. What is 

even more striking, the EU (in stark contrast to the setting in any federal state) also sees itself con-

fronted with a two-step legitimating relationship (Scharpf, 2009): “While in German federalism, citizens 

address their demands and their electoral responses to the higher (national) level of government, the 

higher level of the European polity is beyond the horizon of citizen’s expectations and political de-

mands; it is not the target of public debates and party competition, and it is not vulnerable to elec-

toral sanctions” (Scharpf, 2009, p. 180). To put it differently, Schmidt (2013, p. 9) elaborates that 

the “legitimizing criteria [i.e. input-, throughput- and output-legitimacy] are largely split between the 

EU and national levels of governance”. In this context, Eriksen & Fossum (2002, p. 42) felicitously 

summarise that “[t]he Community has no territory of its own, no taxing power no independent eco-

nomic basis and it depends on Member States for implementation of its various legislative and other 

measures. It is not a body of organized citizens – the citizens’ access to the system of government is 

mainly indirect (…)”. 

Here, concrete examples would be the limited power of the European Parliament in the ap-

pointment procedure of the European Commission (whose approval usually only displays a formal 

step) or the huge ‘gap’, which is also addressed by Scharpf (2009), between the EU and its constitu-

ency, resulting mainly from the lacking opportunities to exert influence on the EU’s decision making 

processes. Moreover, although the one directly elected institution of the EU (and thereby the most 

powerful link between the EU and its constituency capable of generating legitimacy), namely the EP, 

has constantly been equipped with more influence and a greater say, especially the Eurozone crisis 

policies have, to a large extent, been formulated at an intergovernmental level, whose individual rep-

resentatives build on a national legitimacy, rather than on a European legitimacy (cf. Bickerton et al., 

2014). 

These considerations strongly support the argument that the EU should be regarded as an entity 

sui generis, constituting a very complex, multi-level governance system, which is – especially with re-

gard to questions of democratic legitimacy – only to a very limited extent comparable to nation 

states (Ipsen, 1972; 1973). The literature review revealed to what kind of problems the disregard of 

the EU’s unique nature may lead. The inadequate footing of the concepts often results in the finding 

that the EU does suffer from a ‘democratic deficit’, because either it is, on no account, capable of ful-

filling the democratic standards set by fully consolidated nation states, or conceptual stretching is 

necessary in order to squeeze the EU into the respective framework. These kind of pitfalls are to be 

avoided in this paper. 

 



To this end, some important preconditions of the conduct of such a research project need to be 

taken into account. First and foremost, it is to be said that the EU and nation states are very well 

comparable as concerns their democratic character – provided that they are treated as belonging to 

the same class of unit of analysis, which is the class of a political system (not the one of a state), and 

that the democratic standards applied are adequate for their investigation (not tailored to the sub-

group of a nation state). Accordingly, in order to prevent what Ismayr (2008, p. 958) calls a naïve 

‘Ver-Nationalstaatlichung’ (nationalisation or degrading to a nation state) of the EU through the back 

door of systems theory, it is not only the labelling of the classes that has to change, but the whole 

procedure of deducing the concept of democracy from a specific theory.  

Therefore, in this paper, the reflections will not be developed from the unit of analysis of a na-

tion state. It will also not directly be started from the very case of interest, i.e. the EU. Notwith-

standing the aim of this contribution, tailoring the concept of democracy too tightly to the research 

subject it shall be applied to, would run the risk of drawing inductive conclusions and of generating 

some kind of self-fulfilling prophecy. In this context, this would mean distilling a concept of democ-

racy, the EU will, in any case, perfectly correspond to. Instead, this paper will develop its arguments 

on a broader footing, chose a systemic approach and start from the more abstract unit of a political sys-

tem. To put it briefly, it is about widening the scope of the class of units of analysis, i.e. the potential 

universe of cases, and widening the scope of the democratic standards so that they are applicable to 

the EU as well. This also corresponds more accurately to the primary objective of this paper, which 

is to develop minimal conditions that are not limited to a specific case or a specific point in time. Ra-

ther, it shall as well be applicable to other political systems and at another point in time. 

 

Second, as a theory of democracy, the discourse theory of democracy and law is chosen. Here, it 

will, for the most part, be referred to the theory developed by J. Habermas (mainly 1996), but it is 

also intended to consider more recent approaches that enrich or complement the original contribu-

tions by Habermas. As has been shown above, this approach is much more flexible and broader than 

other theories of democracy and thus, perfectly suitable for the endeavour of this paper. Not only 

does it lend itself for such a systemic approach, the application of deliberative theory will also very 

much facilitate the possibility to guarantee the broader scope and possibly even long-term validity of 

the variables identified. In this context, Abromeit (2004, p. 77) notes that a concept of democracy is 

required which is universal; at least in the sense that it does not anticipate a certain form of institu-

tionalisation or a certain ‘type of structure’ democracy is bound to. Hence, a measure of democracy 

should be designed so that it, on the one hand, can grasp the democratic quality of different regime 
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types, on the other hand, is able to measure the different levels of democratic quality of political sys-

tems, belonging to the same type of structure. 

 

B. The concept of Deliberative Democracy 

 
In the following, the concept of Deliberative Democracy or the minimal conditions that are apt 

to grasp the democratic, more precisely, the deliberative character of a political system will be intro-

duced. Since this paper will mainly focus on the theory of democracy proposed by Jürgen Habermas 

in his work Facts and Norms (1996), the basic assumptions of his contribution, i.e. the discourse theo-

ry of law and democracy, will shortly be laid down. This introduction will then justify the structure 

of the subsequent specification of the concept of democracy which follows the three main spheres of 

a political system, namely the (1) civil society, the (2) public and the (3) centre of binding26 deci-

sions. The division of the political system into these three main spheres is not only suggested by the 

theory itself, but will also serve to conduct a well-organised investigation. 

 

The general idea of deliberative theory is summarised by Habermas (2014, p. 413) as follows:  
 

“The deliberative paradigm offers as its main empirical point of reference a democratic process, 
which is supposed to generate legitimacy through a procedure of opinion and will formation that 
grants (a) publicity and transparency for the deliberative process, (b) inclusion and equal oppor-
tunity for participation, and (c) a justified presumption for reasonable outcomes.”  

 
This idea is borne by the republican principle of self-legislation which represents the core of all 

democratic processes in a political system constituting a Deliberative Democracy and requires a “legal 

community that determines itself through the common practice of associated citizens” and that “de-

termines for itself what rules should govern social interactions” (Habermas, 1996, p. 9; p. 79). The 

enforcement of self-legislation is guaranteed by means of the “institutionalization of (…) correspond-

ing procedures and conditions of communication”27 (Habermas, 1996, p. 289), i.e. the approxima-

tion to an ideal rational discourse at all societal levels. This specific kind of communication or, more 

precisely, the rational discourse, also called deliberation, pursues the objective of “reach[ing] an un-

                                                        
26 In his discourse theory of democracy and law, Habermas (1996) originally utilises the term ‘political system’ for the centre 
of the democracy. Here, the administration, the parliament as well as the judicial system are located. However, as Habermas 
takes quite a state-centred view (at least when it comes to the definition of these political institutions), the original notion is 
abandoned and substituted by the notion of ‘centre of binding decisions’ (cf. de Vreese, 2007). Moreover, some adjustments 
are made in order to broaden the applicability of the theory. Dryzek (2009) uses the notion of an ‘empowered space’, which 
also displays a non-state-centred perspective. 
27 Following the contributions to the theory of speech acts by John R. Searle and J. L. Austin, Habermas considers human 
communication key to understanding human society. Therefore, in his early works, he devoted himself to the investigation of 
the structure of the language and formulated the Universal Pragmatics. 



derstanding over problematic validity claims28”, i.e. to identify action norms “to which all possibly af-

fected persons could agree”29 (Habermas, 1996, p. 107). In order to establish such a consensus, de-

liberation follows demanding conditions of communication, which can be summarised under the idea 

of the Ideal Speech Situation30. In this ideal discursive setting (conflicting) validity claims are exposed 

to negotiation and assessment through other participants. Since it is the ‘unforced force of the better 

argument’ that prevails in a rational discourse, a consensus among the discussants, which “rests on 

the intersubjective recognition of criticisable validity claims”, is possible and acceptable for every par-

ticipant (Habermas, 1984, p. 17). This consensus, i.e. consensually agreed norms, can therefore be 

considered as constituting a legitimate and legitimised outcome. 

 

Ideally, the corresponding ‘procedures and conditions of communication’ are institutionalised in 

a political system by means of the rule of law and an adequate system of rights. Provided their institu-

tionalisation, these rules and procedures are, first, apt to establish an impartial public opinion- and 

will-formation in the peripheral (1) civil society (the very point of departure of all self-legislation), 

where “political matters, that is, matters relevant to the entire society and in need of regulation” are 

identified (Habermas, 1996, p. 299). These are then, second, further “distil[led] and transmit[ted] 

(…) in amplified form to the [(2)] public sphere” (Habermas, 1996, p. 367). Together, the civil soci-

ety (the “ultimate author[s]”; Cohen & Sabel, 1997, p. 319) and the public sphere (as the transmis-

sion belt) constitute the input components of a political system. In the next step, the communicatively 

generated power by these input variables is to exert influence on the (3) centre of binding decisions and 

to be transformed in administrative power (that is, e.g. legislative decisions or political programs) 

through legislation (Habermas, 1996). The respective legal acts generated by means of this complex 

democratic procedure finally represent the output generated by the system and are ideally accepted 

by the people – who have to be considered as the initial authors of the very output. The overall idea 

of democratic governance, again mirroring the conception of self-legislation, is summarised in the 

principle of democracy as follows: “only those statutes may claim legitimacy that can meet with the as-

                                                        
28 In ‘Theory of Communicative Action’ (1984) Habermas distinguishes between three different validity claims, which are 
raised by a speaker performing a speech act. Each of the validity claims refers to a corresponding world of reference: The claim 
to truth refers to the objective world, the claim to justice refers to the social world and the claim to sincerity refers to the 
subjective world of the speaker (Habermas, 1984).  
29 This is also known as the discourse principle (cf. Habermas, 1996, p. 107). See also the notion of reciprocity introduced by 
Gutmann & Thompson (1997). 
30 The Ideal Speech Situation is characterised by the equal opportunity of the participants to be able to open a discourse at any 
time, bring up critique against and make unbiased opinions a subject of discussion as well as stay truthful throughout the 
discussion (freely adapted from Habermas, 1984). This being said, it is a space where neither power or force, nor the social 
status of the participant play a role. 
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sent (Zustimmung) of all citizens in a discursive process of legislation that in turn has been legally con-

stituted” (Habermas, 1996, p. 110).31 

 

After having sketched the complex process of self-legislation according to the discourse theory 

of law and democracy, the three essential spheres of deliberation, namely (1) civil society, (2) public 

sphere and (3) centre of binding decisions (see Figure 1) shall be investigated in detail. For each of the 

spheres one or more necessary conditions will be identified that are necessary for the respective 

sphere to live up to the normatively ascribed duties and in order for the whole political system to fall 

under the concept of Deliberative Democracy. It is to be emphasised that these necessary conditions 

will constitute minimal conditions in the sense that they all have to be present in order for the scruti-

nised case to correspond to the concept (cf. Mutz, 2008). Accordingly, this paper sets out to identify 

categorical variables that are constructed as dummies, taking the value 0 or 1 – being absent or pre-

sent – and will not shed light on the quality of deliberation potentially developing beyond the pres-

ence of the minimal conditions. 

 

 

Figure 1. Three spheres of deliberation 

 

 

(1) Civil society 

 

                                                        
31 Here, Habermas (1996, p. 122) speaks of a “circular process” of the genesis of rights. Or, as Cohen & Sabel (1997, p. 317) 
put it, “such arrangements [that is, democracies] are democratic just in case they ensure that the authorisation to exercise 
public power – and that exercise itself – arises from collective decisions by the citizens over whom that power is exercised”. 
See also Abromeit (2004). 

or 

Civil society 

Centre of 
binding 

decisions 

Public sphere 



As outlined before, in discourse theory, the civil society plays a vital role and, according to the 

idea of self-legislation, it is to be considered as representing the initiator or creator of the legislative 

outputs produced in a political system. It “is composed of (…) more or less spontaneously emergent 

associations, organizations, and movements that (…) institutionalize problem-solving discourses on 

questions of general interest inside the framework of organized public spheres” (Habermas, 1996, p. 

367). As such, it could be regarded as the extension of the private sphere of the citizens which reach-

es out to become public.  

The following section will investigate how the civil society – as the first essential part of the po-

litical system – ideally ought to be constituted in order to establish such an ‘institutionalised public 

opinion- and will-formation’ that is oriented towards the idea of the complex conditions of commu-

nications. 

 

a. System of rights and the rule of law 

In order to guarantee the enforcement of self-legislation, first and foremost, a system of rights as 

well as the principles of the rule of law are necessary. On the one hand, this basic legal structure con-

sists of a set of human rights32, which the citizens and participants of a discourse have to confer on 

each other, on the other hand, it consists of further liberal rights. These should include the freedom of 

assembly, the freedom of association as well as the freedom of speech, since they will first of all provide the 

citizens with the constitutionally guaranteed opportunity to build up a network of associations and 

enter the opinion- and will-formation (Cohen & Sabel, 1997; Habermas, 1996). More specific partic-

ipatory rights, such as active and passive voting rights, will then also guarantee that the citizens actu-

ally engage in the public discourse. 

Besides, Habermas (1996, p. 369) points towards the importance of the legal protection of the 

private sphere of the citizens in order to allow for the emergence of “spontaneous public communica-

tion”.33 In particular, these are the “rights of personality, freedom of belief and of conscience, free-

dom of movement, the privacy of letters, mail, and telecommunications, the inviolability of one’s 

residence, and the protection of families” (Habermas, 1996, p. 368). 

 

b. Minimum standard of wealth 

Another necessary condition for being able to enter the opinion- and will-formation – which is 

often overlooked, since, nowadays, in many parts of the world, it is taken for granted – is a mini-

mum standard of wealth. Only if the citizens are not constantly suffering or fearing to suffer from 

                                                        
32 For the specific content of the system of rights, see Habermas (1996, pp. 122-123). 
33 For a detailed justification of this argument, see Habermas’ comparison of private spheres between democratic and totali-
tarian societies (Habermas, 1996, p. 369).  
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poverty, will they be able or willing to engage in respective societal associations and deliberate with 

others about current problems. To put it briefly, the condition of a minimum standard of wealth will 

provide the citizens with more or less equal rights to engage and participate in a public discourse or 

will at least prevent the exclusion of certain citizens from the opinion- and will-formation by means 

of poverty. As Gutmann & Thompson (1997, p. 208) put it “[s]uch a social minimum would not en-

sure that each citizen is at the same level (…), [b]ut a social minimum would give each citizen the 

same claim on public resources, and in this significant sense provide a form of equal opportunity. 

This principle of equality of opportunity is also mirrored by the idea of the Ideal Speech Situation. 

 

c. Social Capital / Solidarity  

Apart from the guarantee of equal participation rights in legal and material or physical terms, an 

additional component is fundamental for the structure of the civil society. In particular, this is what 

Putnam (1995) labels Social Capital or what Habermas calls solidarity. According to Putnam (1995) 

both civic engagement and social trust are essential parts for a well-functioning democracy. As re-

gards Habermas (1996; 2013), the corresponding concept he establishes, is constituted of an energet-

ic civil society that is actively engaged in the network of associations (or, in a broader sense, in a ‘po-

litical context of life’) as well as a certain degree of solidarity towards fellow human beings. Accord-

ingly, the discourse theory of law and democracy requires that the citizens make use of the two 

aforementioned conditions and actually open up and enter the public panels of deliberation and ac-

tively discuss and evaluate conflicting validity claims concerning societal problems (cf. also Kohler-

Koch, 2010). Here, Putnam (1995, p. 2) argues that “networks of civic engagement foster sturdy 

norms of generalized reciprocity and encourage the emergence of social trust. Such networks facili-

tate coordination and communication, amplify reputations, and thus allow dilemmas of collective ac-

tion to be resolved”. Hence, civic engagement may enhance social cohesion, social trust or solidarity 

among citizens, which, of course, will then also (reciprocally) have positive effects on the establish-

ment of a network of associations (Gutmann & Thompson, 1997). It can be argued that it is the “so-

cially integrating force of solidarity” (Habermas, 1996, p. 299) or social trust that holds the different 

parts of a society together, that fosters the ability of the discussants to empathise in somebody else’s 

argumentation (which is essential for the success of intersubjective rationality) and thus, enhances the 

success of a mutually agreed consensus of a deliberation.34  

 

                                                        
34 For another prominent perspective on solidarity, see Durkheim (1893/2014). He distinguished between mechanic and 
organic solidarity. 



(2) Public sphere 

 

According to Habermas (1996, pp. 360-415), the public sphere can be regarded as “an interme-

diary system of communication”, a “network for communicating information and points of view” that 

connects the peripheral civil society with the centre of binding decisions (cf. also Mansbridge et al., 

2012). As a transmission belt, the public sphere is expected to “amplify the pressure of problems but 

also convincingly and influentially thematize them, furnish them with possible solutions, and drama-

tize them in such a way that they are taken up and dealt with by parliamentary complexes” (Haber-

mas, 1996, p. 359). Therefore, “the streams of communication are (…) filtered and synthesized in 

such a way that they coalesce into bundles of topically specified public opinions” (Habermas, 1996, p. 

360). This public opinion, again, is characterised by the “rules of a shared practice of communication” 

(Habermas, 1996, p. 362), i.e. the demanding rules of deliberation, and has to “have an effect on the 

democratically regulated deliberations of democratically elected assemblies and assume an authorized 

form of informal decisions” (Habermas, 1996, p. 372).35 

In order to guarantee the proper performance of the duties assigned to the public sphere by de-

liberative theory, some conditions should be satisfied. Since the media is the most important compo-

nent of the public sphere, it is this medium that should be focused on in the following argumentation 

(cf. de Vreese, 2007). What is more, many scholars consider the architecture of the (European) pub-

lic sphere, and here, especially the media, as vital to the solution of a ‘democratic deficit’ of the EU 

(cf. de Vreese, 2007; Habermas, 2001; Koopmans & Erbe, 2004). 

Apart from some essential preconditions already mentioned in the section of the civil society 

(most importantly, freedom of assembly, of association and of speech), in the context of the public 

sphere, it mainly has to be taken account of some important features regulating the role of the media. 

In particular, it is, first and foremost, the “[f[reedom of the press, radio, and television” (Habermas, 

1996, p. 368) that guarantees a certain plurality of opinions. Second, Habermas (1996, p. 378 f.) 

notes that  

“the mass media ought to understand themselves as the mandatary of an enlightened public 
whose willingness to learn and capacity fro criticism they at once presuppose, demand, and re-
inforce; like the judiciary, they ought to preserve their independence from political and social 
pressure; they ought be receptive to the public’s concerns and proposals, take up these issues 

                                                        
35 de Vreese (2007, p. 5) summarises the functions of the public sphere as follows:”(…) it would have a transparency func-
tion (being a space for all social groups and opinions), it would have a validating function (being a space for voicing, debating 
and possibly revising one’s own opinion), it would have an orientation function (being a space for voicing and being confront-
ed with opinions), it would have a legitimating function (being a space where opinions and policies are made visible, a forum 
for gaining (or not) public resonance and legitimacy), it would have a responsive function (being a space for policy makers to 
infer opinions of the citizenry), it would have an accountability function (being a space where power holders would be dis-
cussed and held accountable) and it would have a participatory function (being a space in which contributions would be en-
couraged)”. 

 



 

31 
 

and contributions impartially, augment criticisms, and confront the political process with articu-
late demands for legitimation. The power of the media should thus be neutralized and the tacit 
conversion of administrative or social power into political influence blocked”. 

 

Hence, it is, above all, the function of a transmission belt and mouthpiece of the communicative 

or political power that the public sphere has to fulfil, which is possible by the enforcement of the 

freedom of the press – in political, legal and economic terms. 

 

(3) Centre of binding decisions  
 

While the public sphere is responsible for preparing and processing the societal issues and prob-

lems expressed in the public discourses and thereby generating a communicative power, it is the centre 

of binding decisions or the ‘empowered space’ (see Dryzek, 2009) which is finally capable of trans-

ferring this communicatively generated power into administrative power by means of making ‘collectively 

binding decisions’ (Habermas, 1996). This exclusive capability of the centre of binding decisions rep-

resents a sanctioning power “that possesses the means of legitimate force so as to ensure that legal 

norms are observed” (Habermas, 1996, p. 133). In line with the above introduced definition of a po-

litical system (pursuant to Easton (1953, 1965)), it is exactly this characteristic of the enforcement of 

collectively binding decisions that defines the scope of potential units of analysis (cf. Abromeit, 2004). 

As a result, it is not only traditional nation states that the identified set of defining variables will be 

applicable to, but also other political systems that have the power of legitimate force.36  

Localising the centre of binding decisions within such a political system is self-explanatory: It is 

right in its centre, surrounded by, first, the public sphere, and, second, the civil society. In systemic 

terms, it is to be found between the input and the output component: receiving the impulses by the 

input element and itself generating the output, in the form of legal acts. Taking into account the fact 

that, when studying questions of legitimacy, scholars usually do not examine the centre of binding 

decisions in detail, Schmidt (2013) introduces a new notion here. She labels this central component 

as the throughput module, which has to live up to certain standards in order to be capable of generat-

ing so called throughput legitimacy in a political system.  

However, how exactly ought the impulses raised by the civil society and the public sphere be 

transformed and processed by the centre of binding decisions in order to meet the standards set by 

deliberative theory?37 Again, several necessary conditions can be extracted from the discourse theory 

                                                        
36 Abromeit (2004), Cohen & Sabel (1997), Mansbridge et al. (2012) as well as Thompson (2008) also consider these binding 
(collective) decisions as one of the central features of a deliberative system. 
37 This question has to be considered ever more urgent, since the centre of binding decisions (which is usually labelled politi-
cal system) is often treated as a black box (Schmidt, 2013).  



of democracy and law which guarantee that the output generated by the centre of binding decisions 

corresponds to the initial will of the input components. 

 

a. Efficacy 

 In general, it can be said that, for the final step of the law-making process, it is vital for the 

overall functioning of the political system, i.e. the enforcement of self-legislation, that the (legal) de-

cisions made by the centre of binding decisions are efficaciously implemented and enforced (Haber-

mas, 1996; Schmidt, 2013). In this context, Habermas (1996, p. 386) notes that “the regulatory 

competence of the (…) [centre of binding decisions] fails if the implemented legal programs remain 

ineffective”. Only if their efficacious implementation is guaranteed, is it possible that the legal acts 

can ‘retroact’ on the civil society and are exposed to a thorough review. In this ideal process, it is not 

only guaranteed that the citizens are finally bound by their ‘own’ decisions, but also that they are 

provided with an effective tool of evaluating the actions taken by the centre of binding decisions.  

More specifically, efficacy “of the (…) governance processes and the adequacy of the rules they 

follow in policy making” (Schmidt, 2013, p. 6) is necessary in order to guarantee a smooth, fast and 

straight decision-making process between the respective institutions and actors. According to 

Schmidt (2013), this enhances the throughput legitimacy of a political system. To put it briefly, a 

smooth and well-organised decision-making procedure within the centre of binding decisions will 

lead to a timely processing of the societal problems raised by the civil society.38 

 

b. Electoral Accountability  

Another variable that is essential for the ideal functioning of a Deliberative Democracy pursuant 

to its normative standards is electoral accountability (Dryzek, 2009; Habermas, 1996; Scharpf, 2009; 

Schmidt, 2013). According to Scharpf (2009, p. 188), the principle of electoral accountability “im-

plies that governments will be responsive to citizen interests and preferences, and that changing gov-

ernments may have an effect on policies that are strongly opposed by popular majorities. [Moreover,] 

governments are under (…) obligation to use the powers of government for the common good of the 

polity”. In principle, the centre of binding decision “must remain sensitive to the influence of public 

opinion” in order to guarantee that its decisions can be “traced back to legitimate law” (Habermas, 

1996, pp. 368-386).39  

Accordingly, in order for a political system to meet the standards of the discourse theory of de-

mocracy and law, it is necessary that the civil society, that is the constituency, has the opportunity to 

                                                        
38 However, Schmidt (2013) also notes that by means of interaction effects throughput efficacy may have a negative impact on 
e.g. input-legitimacy.  
39 For another definition of accountability, especially in connection with the civil society, see Kohler-Koch (2010). 
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constantly hold the centre of binding decisions accountable. As noted above, this is easiest realised by 

means of elections. In this context, Gutmann & Thompson (1997, p. 144) argue that “[r]eiterated de-

liberation, punctuated by periodic elections, is the best hope for the principle of accountability” (see 

also Cohen & Sabel, 1997). Hence, elections in a representative democratic system do not only offer 

the possibility to directly deselect a politician, but, given this sanction possibility, they also, indirect-

ly, urge the elected representatives to constantly reconsider and review their arguments.  

Another important aspect here is the adequate representation of interests by means of free, 

equal and secret elections (cf. Habermas, 1996). Just as the public sphere is expected to generate a 

pluralistic public opinion, elections are to “ensure that all the relevant interests and value orientations 

can be brought to bear with equal weight in the bargaining process” (Habermas, 1996, p. 181). 

Therefore, the electoral system ought to be as little distorted as possible. 

 

c. Openness and Inclusiveness 

In order to really guarantee that the administrative power never becomes independent from the 

communicatively generated power and thereby preventing a ‘legitimation dilemma’, a Deliberative 

Democracy should also assure the openness and inclusiveness of the centre of binding decisions to the 

civil society and the public sphere (Habermas, 1996; Schmidt, 2013). This is, the deliberative system 

is to allow for and the empowered space is to be open to a pluralistic “range of interests and 

discourses” (Dryzek, 2009, p. 1382) of different parties, associations and citizens and not risk a 

biased one-sidedness with regard to a specific interest (Schmidt, 2013). Together with the electoral 

accountability, the decoupling of the centre of binding decisions from the civil society can thus be 

prevented and responsiveness and sensitivity guaranteed. 

 

d. Transparency  

Moreover, the decision-making processes within the centre of binding decision are to be trans-

parent. In particular, Gutmann & Thompson (1997) emphasise the importance of the disclosure of 

information and the argumentation behind the respective decisions. Therefore, a certain degree of 

publicity is often considered to have positive effects on the functioning of a deliberative system (cf. 

Habermas, 1996; Schmidt, 2013). This will not only enhance the capability of the civil society to 

control and comprehend the decisions made, but it will also facilitate their recognition of the output. 

In this context, Schmidt (2013, p. 6) notes that “[t]ransparency is often seen as a prerequisite of ac-

countability”. 40 

                                                        
40 Although full transparency and especially publicity is normatively desirable, empirical research on deliberation has shown 
that, in practice, it often leads to un-intended consequences (Göler, 2005). 



 

e. Checks and Balances 

The discourse theory of democracy and law clearly advocates a “separation and balancing of 

powers” (Habermas, 1996, p. 173). Concerning their respective competencies, Habermas (1996, p. 

186) notes “[w]hereas the legislature justifies and passes general programs and the judiciary resolves 

action conflicts on this statutory basis, the administration is responsible for implementing legal pro-

grams that are not self-executing but need to be carried out.” Based on this strict distribution of re-

sponsibilities, Habermas (1996, p. 174) further claims that any infringement of this separation may 

“violate the communicative presuppositions of legislative and legal discourses and disturb the argu-

mentation-guided processes of reaching understanding that alone can ground the rational acceptabil-

ity of laws and court decisions”.  

 

f. Judicial System 

It goes without saying that the liberal rights introduced earlier – both regarding those of the in-

dividual citizens (e.g. freedom of speech) as well as the public sphere (e.g. freedom of the press) and 

the centre of binding decisions (e.g. party competition) – require an independent and impartial judi-

cial system that is apt to assure their enforcement (Habermas, 1996). Only if the respective actors 

can bank upon this enforcement, will they be able to perform the duties assigned to them by the dis-

course theory of law and democracy. Moreover, Habermas (1996, p. 264) highlights that there has to 

be a constitutional court that “must examine the contents of disputed norms primarily in connection 

with the communicative presuppositions and procedural conditions of the legislative process”. In ad-

dition to the resolution of potential conflicts between different actors, a constitutional court also rep-

resents some kind of self-protection of the will of the people. 

 

The deduced necessary or minimal conditions of a deliberative political system are summarised 

in the following table (Table 1). 
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ity siveness 

  Transparency 

  Checks and Balances 

  Judicial System 

Table 1. Necessary conditions of a deliberative political system 

 

VI. Analysing the EU: A Deliberative Democracy?  
 

In the following section, the extracted variables or necessary conditions defining a Deliberative 

Democracy (see Table 1) will now be applied to the case of interest, that is the EU. As indicated ear-

lier, it will be focused on one policy field within a specific period of time, i.e. the economic and fi-

nancial sphere of the EU between 2009 and 2015. With the outbreak of the economic and financial 

crisis in 2007/2008 and the following European debt crisis (2009), this specific policy field has been 

exposed to severe criticism as regards democratic legitimacy during the last couple of years (cf. Ha-

bermas, 2013; Scharpf, 2011; 2014a).41 Many have criticised the technocratic, opaque and informal 

way decisions have come about in the course of the Euro crisis and the rescue policies targeted at 

Greece (see, among others, Crum, 2013). To put it briefly, the EU’s policies have ever more fre-

quently and severely been accused to suffer a ‘democratic deficit’. Against this background, the eco-

nomic governance structure evolved in the course of the sovereign debt crisis42 characterises a very 

topical, relevant and interesting scope of application for the question raised in this paper. Moreover, 

focussing on a specific policy field, offers the advantage of conducting a slightly deeper analysis of the 

various variables and also shedding light on their potential interaction effects (cf. Mutz, 2008).  

Hence, the rescue policies during the Eurozone crisis shall serve as an illustration of the applica-

bility of the concept of democracy proposed by deliberative theory, which has been presented in de-

tail in the preceding section. It is to show that the application of the discourse theory of democracy 

and law opens up new insights and vistas as concerns the question whether the EU suffers a ‘demo-

cratic deficit’ and that it lends itself well to analyse the current challenges the EU faces. By taking this 

deliberative perspective and reformulating the question on a ‘democratic deficit’ into the question on 

a ‘deliberative deficit’, it is not only possible to account for the unique institutional character of the 

Union, but also to focus more on the democratic procedures that interconnect the different elements 

of a political system. 

                                                        
41 For a very early investigation of the question whether the EMU suffers from a democratic deficit, see Verdun (1999). 
42 For a comprehensive overview of the current system of economic governance, see Alcidi et al. (2014, pp. 14). 



As it is only intended to give first insights in the analysis of the EU through the lenses of dis-

course theory and to broadly illustrate the applicability of this specific concept of democracy on the 

basis of the EU (strictly speaking the Eurozone crisis), this investigation does not follow one explicit 

research design. Rather, it will be adhered to the proposition by, among others, King, Kehone & 

Verba (1995) and Marks (2007) on triangulation, substantiating the empirical findings of recent sci-

entific contributions with a wide range of sources – including up-to-date figures, EU documents and 

facts from newspaper articles.  

 

A. Civil society 

From the foregoing, it is clear that the EU in general has already developed beyond the liberal 

idea of democracy. Accordingly, as concerns the system of rights and the rule of law, the theoretical 

guidelines set by discourse theory in this context, can be considered as being met. A comprehensive 

list of human, liberal and social rights is warranted through the so called Charter of Fundamental 

Rights of the European Union (European Union, 2010). Thus, formally, the rights required by the 

discourse theory of democracy and law are thoroughly laid down in EU legislation. The successful 

enforcement of these rights has to be discussed elsewhere. 

 

The picture is similar for the minimum standard of wealth within the EU. In principle and on a 

global scale, the level of welfare of the MS of the EU is quite high and the condition required by the 

theory can thus be considered as being fulfilled (Allianz, 2014). However, concerning the distribu-

tion of wealth, there can be found marked differences between the individual countries (Eurostat, 

2015a) as well as between different societal groups within one MS (Eurostat, 2015b). According to 

the latest findings, the gap between the rich and the poor within one country has even increased in 

the course of the Eurozone crisis (Eurostat, 2015b). To what potential problems that might lead – 

especially in the interplay with other necessary conditions – will be discussed later. 

 

Matters are quite different as concerns the variable pertaining to the concept of social capital or 

solidarity. In fact, in the course of the rescue measures, the lacking solidarity among the different 

demoi of the EU has often been claimed by scholars and politicians to constitute a severe weakness 

(Habermas, 2013; Scharpf, 2014a/b; Schimmelfennig, 2015). But, again, it is important to clearly 

define the standards which the case of interest is measured against. Regarding the deliberative stand-

ards distilled before, it is a “shared political lifeworld [or culture]” (Habermas, 2013, p. 3) that is 

necessary in order for a Europe-wide solidarity to develop. Only if the European peoples share a 

common problem perception and grant each other mutual recognition and trust will they be willing 



 

37 
 

to enter a pan-European discourse on societal problems and be able to empathise with the arguments 

of others (cf. Gutmann & Thompson, 1997). 

However, in the case of the current crisis, recent figures of a study conducted by the Pew Re-

search Center (2012) seem to justify those claims and prove the prevalence of distrust: Not only do 

countries consider Greece, which has been the target of the majority of rescue policies and instru-

ments, as a major threat to economic well-being (Germany 71%, France 64%) with its popularity 

among EU Member States declining (favourability of Greece among the Poles has declined 28 points 

between 2010 and 2012), but also do more and more countries believe that their national economy 

has been weakened through economic integration (Czech Republic: 2009 37%, 2012 59%) and do 

not consider EU membership as positive anymore (in Poland, in 2009 63% considered it as positive, 

in 2012 only 48%). These figures reveal severe distrust among the individual MS of the EU and also 

of the MS towards (future) EU integration itself.  

In addition, given the uneven distribution of wealth among the different MS, there is no ques-

tion of the existence of a common perception or “similar frame of reference” (Risse & van de Steeg, 

2003) of the issues concerning the sovereign debt crisis of some MS (Crum, 2013; Eurostat, 2015a). 

As long as some countries within the EU (e.g. Greece) are far from living up to the fiscal discipline 

required by, for example the Stability and Growth Pact and its reforms through the Six- and Two-

Pack, whereas other countries, such as, above all, Germany even seem to prosper in the course of the 

crisis, it will remain extremely difficult for the peoples of the EU to consensually agree on and accept 

respective policy decisions (cf. Pew Research Center, 2012).43 Although advocates of discourse theo-

ry largely agree that, in the first place, some disagreement is necessary for a deliberative discourse to 

work out (cf. Crespy, 2014), especially Habermas (1996) emphasises the importance of a minimum 

of shared perception (Mansbridge et al., 2012).44 At the moment, this is definitely not the case for 

the EU.45 

In the light of these arguments, it is difficult to attest a Europe-wide solidarity in the economic 

and financial sphere.46 In order for the EU to fulfil the ideal standards of deliberative theory concern-

ing the requirement of solidarity and social capital, it would be necessary to establish a transnational 

discourse on the current crisis management. Apart from a reinforced transnational civic engagement, 

                                                        
43 At the moment, the implementation of a legally enshrined permanent ‘solidarity’ mechanism (e.g. in form of Eurobonds) is 
discussed. However, the establishment of such a transfer union or of a political union with an extended right of EU institu-
tions to control national budgets seem to represent a very remote prospect. 
44 For an interesting debate on the level of disagreement between Habermas and Mouffe (2005; 2012), see e.g. Jezierska 
(2011). This debate also touches upon the above introduced reflections on the question, whether the EU ought to be thought 
of as constituting a demos or different demoi (Nicolaïdis, 2013; 2014). 
45 In fact, the opposition against (further) financial assistance to other EU countries on part of the so called donor countries or 
net contributors to the EU budget seems to rise – especially in Germany, but also in the Scandinavian and Baltic countries 
(Pew Research Center, 2012; Schimmelfennig, 2015).  
46 Actually, this trend can also be observed in the case of, for example, migration policies. 



e.g. in the form of Europe-wide interest groups or parties, Habermas (2001) felicitously notes that a 

European public sphere is vital for such a discourse to develop. In how far this is a realistic scenario is 

discussed in the following section. 

 

B. Public sphere 

Apart from the basically warranted and enforced freedom of the press – albeit some outlier 

countries (currently, Hungary) – scholars consensually agree that the structure of the public sphere 

of the EU is far from fulfilling the theoretical requirements and living up to the ideal of deliberative 

theory (Bijsmans & Altides, 2007; de Vreese, 2007; Freedom House, 2015; Koopmans & Erbe, 

2004). On the contrary, they observe the “continuing predominance of the national political space as 

the arena for public debates” (Koopmans & Erbe, 2004, p. 97), the absence of EU affairs from the na-

tional media and the non-existence of a “widely used pan-European media” (Bijsmans & Altides, 

2007, p. 326). In conjunction with the low degree of Europe-wide solidarity, these circumstances do 

not pave the way for an ideal process of opinion- and will-formation according to the ideal of Delib-

erative Democracy – not to speak of the conditions of communications in an Ideal Speech Situation. 

In fact, if the citizens of the EU do not succeed in engaging in a common, Europe-wide discourse on 

social problems, the public sphere will lack the necessary input and have no adequate public opinion 

to generate (cf. Risse & van de Steeg, 2003). At the same time, if the media does not enhance the 

level of information on trans-European issues, the potential discourse participants lack essential in-

formation required for the generation of rational arguments. Already here, it becomes obvious that 

the idea of self-legislation within the EU is under severe pressure and that the different essential parts 

of a political system do affect each other in a complex way and are mutually dependent. 

In the case of the economic and financial crisis, the frequency and quantity of EU-related news 

in national media, can definitively be considered to have grown. However, the manner which domi-

nated the discourse is to be found as not adhering to the conditions of communication proposed by 

the discourse theory of law and democracy (cf. Mylonas, 2012). Again, the missing solidarity and 

lacking ability of the different European peoples to empathise with citizens from other MS reinforces 

national communication structures and exacerbates the (inadequate) quality of the discourse. 

As concerns the concrete implementation of the theoretical requirements of a European public 

sphere, scholars firmly disagree. While discourse theory – as often – has to see itself confronted with 

the accusation of presenting an approach way too utopian (cf. de Vreese, 2007), especially more 

modern readings of deliberative theory emphasise that a fully homogeneous civil society and public 

sphere is no prerequisite in order for a transnational solidarity or a ‘solidarity among strangers’ to 

develop (Bohmann, 2005; 2012; Habermas, 2013). In fact, the democratic procedures and structures 
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of communication proposed by deliberative theory are characterised precisely by a universality re-

sulting from its principle of intersubjective rationality that does, for example, not require the usage 

of the same language. Here, Bohmann (2004, p. 36) notes “[g]iven various linguistic and mass media 

limitations, this [European] public sphere would not be a unified one, but a public of publics in which 

various linguistic public spheres debate common issues, and through intermediaries translate across 

linguistic and cultural boundaries the results of deliberative processes in other publics”. 

 

C. Centre of binding decisions 

In the course of the economic and financial crisis, a significant increase of policy outputs – espe-

cially in the field of the EU’s ‘economic governance’ – could be observed (European Commission, 

2015). A fortiori, these “turbo-speed legislative activities which are accompanied by hectic political 

activities and a fundamental transformation of the economic constitution” (Joerges, 2015, p. 12) raise 

the question whether the genesis of this increased output meets the standards of deliberative theory.  

In particular and with regard to the efficacy of the procedures applied within the centre of bind-

ing decisions, the vast policy output also poses the question of how this rapidity could be achieved in 

a political system in which the decision rule of qualified majority vote (QMV) indeed seems to pre-

vail, but (more demanding) unanimity among the MS is still required for some policy areas. Interest-

ingly, many of the rescue mechanism created and financial and economic policy decisions taken, have 

been established by means of a mode described as “intergovernmental compromise” (Habermas in 

Oltermann, 2015) or “new intergovernmentalism” (Bickerton et al., 2014). That is, most prominent-

ly, the European Fiscal Compact (‘Treaty on Stability, Coordination and Governance’) as well as the 

European Financial Stability Facility (EFSF) and its successor, the European Stability Mechanism 

(ESM) were established outside of European primary law.47 On the one hand, the Eurozone govern-

ments had to bypass the opposition of the non-Eurozone members to be liable for countries whose 

currency is the Euro48. On the other hand, while agreeing on reinforced cooperation, the MS whose 

currency is the Euro did not seem willing to transfer respective competencies to supranational insti-

tutions, but rather seemed to have striven for their continuous power as concerns decisions within 

the economic and financial policy sphere. Accordingly, they opted for establishing international or in-

tergovernmental organisations or treaties under international public law (Bickerton et al., 2014). Do-

ing so, they were able to circumvent EU-wide unanimity rule and other demanding decision-making 

                                                        
47 Only the so called Six Pack and Two Pack have strengthened the supranational side of the EU (Fabbrini, 2013). 
48 In particular, for the Fiscal Compact, the veto by the United Kingdom could be bypassed (de Witte, 2013). 



requirements prescribed by different supranational institutions of the EU49 – resulting in a smaller 

number of potential veto players (19 out of 28) (de Witte, 2013). However, Fabbrini (2013, p. 

1018) notes that the members of the Eurozone still had to see themselves confronted with the chal-

lenge of achieving unanimous consent among them, which resulted in a problem-solving capacity “of-

ten ‘too late and too little’”.50 All in all, the rescue policies of the EU cannot be described as being ef-

ficacious – the question regarding their effectiveness51 is to be answered elsewhere.   

 

As Schmidt (2013) notes, the logic of efficacy (for which the unanimity rule displays the poten-

tial jeopardy of deadlock) often cuts across the logic of several input and output arguments. Most no-

tably, it challenges the principles of electoral accountability, openness and inclusiveness. Apart from 

the general discussion on the rather low degree of electoral accountability when it comes to the ap-

pointment of the EU’s executive52, namely, the European Commission, the current structure of eco-

nomic governance that developed in the course of the sovereign debt crisis also challenges the neces-

sary condition of electoral accountability (Habermas, 2013; Joerges, 2015; Scharpf, 2014b).  

First, the above outlined ‘intergovernmental centralization’ (Fabbrini, 2013) or ‘executive fed-

eralism’ (Habermas, 2013) may lead to the potential jeopardy that the decisions taken by the MS 

whose currency is the Euro (or who have agreed to reinforced economic and financial cooperation) 

alone (such as the Eurogroup, the Euro Summit and the board of the ESM) have an effect on the mo-

dus operandi of other EU institutions and thus, on other MS, who have not agreed on such alterations 

(Craig, 2014). In that case, the citizens of the non-participating MS would be entirely deprived of 

their (electoral) accountability and possibility to exert influence: the centre of binding decisions 

would be uncoupled from its citizenry.53  

Second, under the intergovernmental set-up of the most decisive executive actors in the course 

of the crisis, namely the European Council, the ECOFIN Council, the Eurogroup, the Euro Summit 

and also the IMF (International Monetary Fund) (cf. Craig, 2014), the respective representatives (i.e. 

the ministers of finance or the head of governments) dispose, if at all, of a ‘borrowed’ legitimisation 

derived from their national constituency and may, indirectly, be held accountable by their voters (cf. 

                                                        
49 In the case of the European Fiscal Compact, only 12 out of (at that time) 17 (Euro-)MS had to ratify the Treaty in order for 
it to come into effect. In the case of the ESM, only 90% of the required MS had to ratify its enforcement. However, for the 
enforcement of the ESM, a treaty amendment was agreed unanimously among all MS.  
50 Even J.-C. Juncker, present President of the European Commission, and his colleagues confess: „At the height of the crisis, 
far-reaching decisions had often to be taken in a rush, sometimes overnight. In several cases, intergovernmental solutions 
were chosen to speed up decisions or overcome opposition.“ (Juncker et al., 2015, p. 17) 
51 Legally non-binding agreements such as the Euro-Plus-Pact, but, according to Fabbrini (2013), also legally consolidated 
agreements, such as the SGP (Stability and Growth Pact), do face the challenge of a compliance dilemma. 
52 Here, Scharpf (2014b) notes that in the case of the European Commission, the prominent conditions of accountability are 
lacking.  
53 Moreover, Fabbrini (2013, p. 1022) emphasises that the current economic governance „operates under the control of the 
larger and creditor member states that impose their criteria to the small and debtor member states”. 
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Habermas, 2013). They do not at all have the chance of developing a legitimacy derived from a Eu-

ropean constituency – nor can they be held accountable by means of elections. At the moment, this 

possibility is only given in the case of the EP – as the only directly elected EU institution. However, 

it has played a rather insignificant role in the decision-making procedures concerning the rescue poli-

cies (Fabbrini, 2013). Most notably, it results from the aforementioned that the elections to the EP 

(most recently in 2014) are not to be considered to have had any effect on the general policy orienta-

tion of the EU and that, hence, citizens were not able to express their approval or dissent with the 

decisions taken. In this context, it is obvious that there does not exist an ongoing process of interest 

intermediation as required for an inclusive and open political system (Schmidt, 2013). Accordingly, 

it can be stated that the political system of the EU does not live up to the requirements of electoral 

accountability, openness and inclusiveness when it comes to the economic and financial sphere.  

 

Besides, the same can be found for the necessary condition of transparency. In this context, Ma-

hony (2015) speaks, for example, of a “transparency vacuum” of the Eurogroup, who is not required 

to take minutes of its meetings, nor to publish any policy proposal. This low degree of publicity is 

definitely inconsistent with the Eurogroup’s influence on the recent policy measures taken. 

 

Moreover, as concerns the requirement of checks and balances set by deliberative theory, it can 

be noted that, apart from the increasing ‘decoupling’ of the centre of binding decisions from the citi-

zenry, the shift of supranational integration to more intergovernmental integration in the course of 

the sovereign debt crisis has also upset the balance of powers dominating the EU’s governance pro-

cesses. In particular, as indicated before, the adherence to international public law implies the by-

passing of the usual decision-making rules and control mechanisms. The Eurogroup, for example, “is 

democratically accountable to no one” and “cannot adopt legally binding decisions” (Mahony, 2015, 

p. 1). Moreover, its President (for the time being, J. Dijsselbloem) is formally not required to justify 

the group’s decisions in front of any other EU institutions, nor is their a formal way for other institu-

tions to remove him from office (Mahony, 2015). To put it briefly, other EU institutions have no ad-

equate measures of control at hand when it comes to one of the most influential actors in the current 

Eurozone crisis. 

Moreover, even the strengthening of some supranational institutions, namely the Commission 

and the ECB (as part of the Troika) in the course of the crisis has not succeeded in letting the EU re-

turn to its equilibrium of powers. Rather, it reinforced the low degree of (electoral) accountability 



and of opportunities of respective EU institutions to control the ECB54, the Commission and the ECJ 

(European Court of Justice) (cf. also Bickerton et al., 2014). Here, Scharpf (2009, pp. 181) states 

that “Member states, or the European Parliament, for that matter, have no voice when the ECB de-

termines the course of monetary policy, when the Commission decides to prosecute certain practices 

of EU member states as Treaty violations, and when the ECJ uses its powers of interpretation to 

shape the substance of primary and secondary European law.”  

 

With regard to the judicial system of the EU, the question arises how the ECJ, i.e. the highest 

court in the EU, has positioned itself vis-à-vis the establishment of the economic governance struc-

ture in the course of the Eurozone crisis. Interestingly enough, the ECJ seemed to have backed and 

strengthened the above described developments of the growing concentration of power in democrat-

ically less accountable institutions (e.g. ECB) and the increasing intergovernmental integration. In 

the Pringle v Ireland case the ECJ ruled that the ESM was compatible with the EU Treaties. In particu-

lar, it found that the provisions of the permanent euro rescue fund did not violate the so called ‘no 

bailout-clause’ (TFEU, Art. 125) (Beck, 2014). Doing so, the ECJ clearly advocated the establish-

ment of the ESM – although doubts about its conformity with EU law remain (Beck, 2014). In an-

other ruling, Gauweiler and Others, the ECJ supported the controversial bond-buying program of the 

ECB, the OMT (Outright Monetary Transactions), and thereby supported its policy decisions, which 

– due to the ECB’s independency – are completely withdrawn from any democratic control of both 

other EU institutions and the EU citizenry. In summary, Beck (2014) concludes: “The Court’s re-

sponse to the Eurozone crisis suggests that where the Court is called upon to uphold treaty provisions 

which restrict – rather than expand – EU powers (…) the Court is not an impartial judge (…) [and] 

has adopted outwardly ‘political’ rulings.” Hence, the proper functioning of the judicial system of the 

EU according to deliberative theory his highly questionable. 

 

D. Results 

 
The results of the preceding application of the analytical framework based on the concept of De-

liberative Democracy can be summarised as follows (see Table 2): The economic governance struc-

ture that evolved in the EU during the Eurozone crisis since 2009 does only fulfil two of the ten min-

imal or necessary conditions identified. Most notably, the liberal standards, i.e. the warranty of the 

system of rights as well as the rule of law, can be considered as being realised, while the standards 

that go beyond the liberal conception of democracy lag behind. Genuine republican ideals, such as 

                                                        
54 The ECB’s power has only recently been strengthened by the ECJ. See case Thesing and Bloomberg v ECB, C-28/13 P, [2013] 
ECJ. The ECJ’s rulings on transparency are also to be considered at odds with the principles proposed by deliberative theory. 
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civic solidarity and input-legitimacy guaranteed through the citizens’ participation, are by and large, 

insufficiently discernible in the EU’s economic governance structure. This corresponds precisely to 

the reflections on the most suitable theory of democracy outlined before. Only the minimal standard 

of wealth, which would already be quite difficult to justify under the liberal concept, but has been 

acknowledged by some of its advocates (e.g. J. Rawls), was found to be present. However, it could 

be demonstrated that the uneven distribution of that wealth has led to serious impairments of other 

variables, such as civic solidarity. 

 

In particular, the application of the analytical framework revealed that the ideal of self-

legislation and the democratic procedures intended to generate and enhance the EU’s legitimacy 

(mainly regarding its actors and institutions of the centre of binding decisions) do not function 

properly. Starting with the sphere of the civil society, “a supranational expansion of civic solidarity” 

(Habermas, 2011), a common frame of reference as concerns societal problems and the development 

of a transnational deliberation are not yet in sight. As a result, a EU-wide public sphere with a Euro-

pean media, which could take up the commonly perceived issues of the European people(s) and 

transmit them to the centre of binding decisions, is also missing. Therefore, the connection between 

the citizenry and the centre of binding decisions has to be considered as being interrupted, which 

triggers the decoupling of the latter from the first sphere. In the further course of the evaluation, it 

could be shown that this process of decoupling of the centre of binding decisions proceeds, since it 

falls short of, first, providing efficacious solutions to the problems caused by the Eurozone crisis, 

second, implementing respective procedures that would allow for the centre to remain open, sensi-

tive and responsive to the citizenry, third, establishing adequate procedures of mutual control among 

its actors and institutions and, fourth, guaranteeing an independent judicial control of its governance.  

Accordingly, the demanding circular process of self-legislation was found to be interrupted at 

several points and levels of the political system of the EU. As a consequence, it is to conclude that the 

here examined economic governance structure of the EU – and thus, the EU in general – does not 

fall under the concept of Deliberative Democracy and does not live up to the demanding normative 

democratic standards set by deliberative theory.55 To sum up, the present investigation has shown by 

means of the example of the Euro-rescue policies that the EU suffers a ‘deliberative deficit’. 

 
 

Spheres of the 

political system 

Necessary  

conditions 
Value 

                                                        
55 For a future outlook of the development of the EMU, see Crum (2013). 



Civil society 

System of rights and 

the rule of law 
1 

Minimum standard of 

wealth 
1 

Social Capital / 

Solidarity 
0 

Public sphere Media 0 

Centre of binding 
decisions 

Efficacy 0 

Electoral 
Accountability 

0 

Openness and 
Inclusiveness 

0 

Transparency 0 

Checks and Balances 0 

Judicial System 0 

Table 2. Values of the EU's economic governance structure 

 

VII. Concluding remarks 
 

This paper set out to develop an adequate analytical framework which is apt to investigate the 

democratic, more precisely, the deliberative character of the EU. Therefore, it devoted attention to 

a theory of democracy, i.e. deliberative theory which – due to its procedural character – was ex-

pected to reveal new and interesting insights as concerns the democratic architecture of the EU and 

to provide a fresh perspective on the question whether the EU suffers a ‘democratic deficit’.  

 

In order to approach this task, first of all, previous literature dealing with the ‘democratic defi-

cit’ of the EU and research applying deliberative theory to the EU was discussed. This literature re-

view revealed that, on the one hand, the discussion on a potential ‘democratic deficit’ of the EU lacks 

coherence and comprehensiveness and, on the other hand, that an encompassing measurement tool 

deduced from deliberative theory, i.e. a thoroughly defined concept of Deliberative Democracy, is 

still underdeveloped (for the EU).  

As a consequence, in a second step, the concept of democracy proposed by deliberative theory 

was specified by thoroughly distilling empirical minimal or necessary conditions from the normative 

requirements. In this context, a systemic approach was taken in order to broaden the potential scope 



 

45 
 

of application to different political systems – especially with regard to the sui generis character of the 

EU. In the end, the concept of Deliberative Democracy, encompassing ten indispensable conditions 

in the three spheres of civil society, public sphere and centre of binding decisions, was specified.  

In a third step, the analytical framework’s applicability was tentatively demonstrated based on 

the example of the system of economic governance that evolved in the course of the Eurozone crisis. 

As the respective policy fields have come under severe pressure during the last couple of years re-

garding issues of lacking democratic accountability and legitimacy, the case selection proved not only 

its genuine and high topicality, but also lent itself well for the illustration of the benefits of delibera-

tive theory. By means of the thorough exploration of the idea of self-legislation, it could be shown 

how the different requirements proposed by discourse theory are mutually dependent and to what 

effects a missing necessary conditions might lead. In the case of the EU, it was found that the de-

manding circular process of self-legislation is interrupted at several points and that it therefore does 

not fall under the concept of Deliberative Democracy. To conclude, the investigation has shown that 

the EU suffers a ‘deliberative deficit’.  

 

However, unlike other attempts trying to give an answer to the question whether the EU suffers 

a ‘democratic deficit’, this paper has provided a proper and decent theory-driven analytical frame-

work, which explicitly mirrors the pure normative requirements set by a specific theory of democra-

cy. Most notably, this approach succeeded in adequately shifting the potential scope of application 

from nation states to political systems (and thus, also the EU) in general. This could be achieved by 

taking a systemic approach, but, at the same time, preventing a mere ‘Ver-Nationalstaatlichung’ of 

the case of the EU (Ismayr, 2008), rigorously taking account the special features of the EU. Moreo-

ver, the perspective taken here also shed light on the mutually dependence of the different conditions 

and substantiated the argument that the EU’s ‘democratic deficit’ cannot be understood or grasped 

by one single variable.  

As such, the present investigation provides European Union research with a thoroughly specified 

analytical framework. After further development and refinement of the minimal conditions (especial-

ly concerning their translation in smaller, empirically measurable indicators and respective data gen-

eration) and a comprehensive analysis of the whole EU governance system across all policy fields, it 

would, for example, be very interesting to compare the results of this deliberative analytical frame-

work with other indices of democracy. Especially due to it systemic perspective and its focus on 

democratic procedures, this set of variables offers the possibility to investigate a political system of in-

terest from a holistic angle – in the sense that it intends to explain the interconnectedness of the differ-



ent spheres and components of a political system. Here, the idea of self-legislation proved as a very 

helpful tool.  

 

Finally, as concerns the future perspective of democracy in the EU, it could be demonstrated 

that, in order for the EU to fulfil the necessary conditions of a Deliberative Democracy and to cast off 

the ‘democratic and deliberative deficit’, it has to develop tremendously. Here, the question arises if 

that is only possible by means of an ‘ever closer Union’ or if other ideas, such as the development of 

a ‘core Europe’, will prevail. In the end, this is a normative question, which should be exposed to a 

public opinion- and will-formation in the form of a EU-wide deliberation.  
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